STAFF REPORT FOR CALENDAR ITEM NO.: 14
FOR THE MEETING OF: July 12, 2018
TRANSBAY JOINT POWERS AUTHORITY
BRIEF DESCRIPTION:
Authorizing the Executive Director to complete negotiations and execute a lease agreement with
Transbay Fitness, Inc. (d/b/a Fitness SF Transbay) for about 34,508 square feet of commercial /
retail space on the second level of the new transit center (space numbers 208 and 212) for a 15
year term.
EXPLANATION:
Commercial/Retail Leasing Background
As Phase I of the Transbay Program (Program) progresses toward completion, the TJPA is
planning to activate one of the elements of the Program—approximately 100,000 square feet of
commercial/retail areas located on the ground, second, and park levels. Activating the
commercial/retail areas entails completing lease agreements with commercial, retail, and service
businesses.
In March 2017 the TJPA Board authorized an Asset Management Agreement (AMA) with a
team led by Lincoln Property Company (Lincoln) for the transit center. Lincoln is overseeing the
management of the transit center and, with its team member, Colliers International (Colliers),
who is also managing the commercial/retail leasing of the transit center. One factor that
contributed to the TJPA’s selection of the Lincoln team for the AMA was the Lincoln team’s
revenue and expense projections. Specifically, the Lincoln team projected stabilized retail
revenues of $5.51 million annually, excluding percentage rent. The Lincoln team projected an
initial capital expenditure for tenant improvements of $27.10 million.
In May 2017 the Lincoln team presented to the TJPA Board a draft Retail Vision for the new
transit center. The draft Retail Vision introduced, among other things, a proposed mission
statement, an assessment of customer draw to the transit center, proposed programming based on
expected day of the week and time of day of customer use, an explanation of potential tenant
categories, a proposed merchandising logic based on location within the transit center, and a
proposed commercial/retail space plan.
In July 2017 the TJPA Board approved the Retail Merchandising Plan (Plan) with the categories
of dry goods, food/entertainment, market/food hall, and services. The Board authorized the
Lincoln team to begin marketing and negotiations for commercial/retail leasing consistent with
the Plan for approximately 100,000 square feet of space comprised of approximately 35 leases.
In general, the Plan contemplates a mix of food retailers on the ground floor characterized as
either short stay (impulse quick service food) or extended stay (table service restaurants). On the
second floor, the Plan anticipates uses including office, services, fitness, beauty, food
hall/cooking school/farmers market, and traditional grocer. At the park level, there are spaces for
a full service restaurant and a café. The Plan anticipates leasing to a mix of businesses that offer
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goods and services at all price points to ensure that the transit center is accessible and appealing
to a diverse population. The Plan anticipates certain demand from consumers and users of the
transit center for local merchants.
In October 2017 the TJPA Board adopted a Retail Leasing Policy (Policy) that, among other
things, authorizes the Executive Director to execute certain leases consistent with the Policy. The
parameters within which the Executive Director can execute a lease under the Policy are: (a)
initial term of 10 years or less (with no more than two options to extend at no more than five
years each); (b) $1.8 million or less in stated base rent in the aggregate over the initial term
(exclusive of any participation rent or other revenue); (c) tenant improvement allowance of not
more than $150 per square foot; (d) lease agreement in substantially the form of the lease
agreement template attached to the Policy; (e) lease generally consistent with the most recent
Plan approved by the Board; and (f) lease consistent with the applicable Board-approved budget.
Leases that fall outside of these parameters are presented to the Board for approval.
For FY18-19, the Board-approved budget for capital expenditures is $27,918,300. This assumes
about 98,000 square feet of commercial/retail space construction would be funded in this fiscal
year, with an average contribution from the TJPA of $113 per square foot in tenant improvement
allowance ranging from $50 per square foot to $300 per square foot depending on the type of
space from personal service business to full service restaurant (note that the TJPA does not expect
that each tenant would be entitled to the budgeted level of contribution; the TJPA team intends to
vigorously negotiate the agency’s contribution, if any, toward a tenant’s improvements and would expect
greater rent as a result of any contribution the TJPA makes to the cost of tenant improvements). The

average base building budget is $171 per square foot. Base building work includes topping slab,
mechanical, electrical, plumbing and fire life safety installations. This amount will fluctuate on a
per space basis. However, the expectation if that the overall budget is managed such that it is not
exceeded in total.
Also, for FY18-19, Colliers developed a multi-year projected schedule for each space -- in other
words, a projection (proforma) that outlines the targeted or market rent, the percentage increases
for each year, the number of years in the term and the tenant improvement allowance. The
proforma is individualized for each space because the proforma is influenced by the type of
space and its location within the center. Stabilized first year rents total approximately $6.40
million annually which compares favorably with Lincoln’s initial projected, stabilized revenues
of $5.51 million annually.
As such, each proposed deal takes into consideration the approved budget for capital
expenditures, the projected rent schedule, and adherence to the Plan as key factors in determining
whether to proceed with a proposed tenant.
Proposed Commercial/Retail Leasing Transaction – Transbay Fitness, Inc.
The following summarizes the key business terms of a proposed commercial/retail leasing deal
with Transbay Fitness, Inc. (d/b/a Fitness SF Transbay).
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Prospective
Tenant
Name

Suite
#

Premises
Area
(sq ft)

Category

Transbay
Fitness, Inc.

208,
212

34,508

Services

Stated Base
Rent (over
Initial
Term)1, 2, 3
$25,409,966
(avg ~$49
psf per
year)

Initial
Term
(years)4

TI Allowance

15

$3,450,800 ($100 psf)

Notes:
1. Exclusive of percentage rent.
2. Market conditions call for rent to be on a “gross” basis which means that common area expenses are
embedded in the rent rate.
3. Reflects set rent increases in years 4, 6 and 11 starting at $42.00 psf to $44.00 psf to $49.28 psf to $55.19 psf.
4. Three five-year options to renew at set rents of $61.81 psf; $69.23 psf and $77.54 psf each five year period.

The business terms are within (or more favorable than) the proforma for the premises as follows.
For a like comparison between a 10 year deal and a 15 year deal with different rent structures,
tenant improvement allowances and slightly different square footages, Lincoln did a net present
value (NPV) analysis using a market discount rate of 8%. The NPV of the 15year deal is
$9,793,413 based on a $100 psf tenant improvement allowance and a starting rent of $42.00 psf
with fixed increases to $44.00 psf in year 4; $49.48 psf in year 6; and $55.19 in year 11. Square
footage is 34,508. The NPV of the 10 year deal is $8,788,000 based on a $75 psf tenant
improvement allowance with a starting rent of $48.75 increased at 3% each year. Square footage
is 32,385. As such net revenue is favorable by $1,005,413. Additionally, the higher per square
foot allowance between $100 psf as compared to the original $75 psf proforma is offset by
expected savings in base building expenditures due to the original budget assuming multiple uses
on the second floor. The original budget was $5.52 million whereas the revised base building
budget will be approximately $3.00 million for a savings of about $2.50 million.
Proforma
Base Rent Over
Initial Term

Initial Term

TI Allowance

$18,098,814
10
$2,428,800
(avg ~$56 psf per
($ 75 psf)
year)
Assumed 3% annual increases; based on 32,385 square feet prior to Amtrak
space being absorbed.

Transbay Fitness is a local, owned and operated business founded in 1989. They have
demonstrated that they care about the community in which it is located by committing to partner
with Biederman Redevelopment Ventures in offering free, public fitness programs in the park.
Transbay Fitness also provides a strong and stable anchor to the center expected to generate foot
traffic from about 4,000 members.
A lease with Transbay Fitness, Inc. consistent with the above terms, would be a favorable
transaction for the transit center. It adheres to the Plan’s expectation that this portion of the
second level would focus on personal service businesses; it exceeds the FY18-19 proforma for
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net rental revenue at the premises and the budgeted base building improvements for the
premises. Also, Transbay Fitness, Inc. is an established, financially sound business.
Upon full execution of the lease, construction is expected to be completed in approximately six
to seven months taking into consideration design and permitting. So, this timeframe will be
earlier than the originally planned occupancy of Q3 and Q4 2019 for this particular space and, as
such, ahead of schedule.
As of the date of this report, the tenant is fully committed to moving forward by having signed a
letter of intent wherein all the material terms and conditions have been negotiated and agreed to.
The lease form is currently in review, of which a draft is attached. It is in generally consistent
with the TJPA Board approved template.
In that the initial term is in excess of 10 years and the aggregate base rent over the initial term is
in excess of the $1.8 million cap on the Executive Director’s authority under the Policy, the
proposed lease transaction is being submitted to the TJPA Board for its approval.
RECOMMENDATION:
Authorizing the Executive Director to complete negotiations and execute a lease agreement with
Transbay Fitness, Inc. (d/b/a Fitness SF Transbay) consistent with the key business terms outlined

herein and based on the attached agreement (which is based on the lease template attached to the
Policy) but subject to such modifications as he finds reasonable, prudent, and consistent with the
TJPA’s obligations.
ENCLOSURES:
1.
2.

Resolution
Transbay Fitness, Inc. Lease (draft)
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TRANSBAY JOINT POWERS AUTHORITY
BOARD OF DIRECTORS
Resolution No. _____________
WHEREAS, The Transbay Joint Powers Authority (TJPA) is a joint powers agency
organized and existing under the laws of the State of California to design, build, and operate the
Transbay Transit Center Program (Transbay Program); and
WHEREAS, The TJPA’s construction of the new transit center is nearing completion and
the TJPA is actively planning for operational readiness of the facility, including negotiation of
lease and use agreements with transportation operators; and
WHEREAS, In March 2017 the TJPA Board authorized an Asset Management Agreement
(AMA) with a team led by Lincoln Property Company (Lincoln) for the transit center. Lincoln and
its team member Colliers International (Colliers) are managing the commercial/retail leasing of
the transit center; and
WHEREAS, In July 2017 the TJPA Board approved a Retail Merchandising Plan (Plan),
and authorized the team to begin marketing and negotiations for retail leasing generally consistent
with the Plan; and
WHEREAS, In October 2017 the TJPA Board approved a Retail Leasing Policy (Policy)
authorizing the Executive Director to execute leases that meet certain criteria; and
WHEREAS, On TJPA’s behalf, the Lincoln team has been negotiating lease terms with
Transbay Fitness, Inc. (d/b/a Fitness SF Transbay) for commercial/retail space on the second floor
of the transit center (Lease); and
WHEREAS, The lease terms are consistent with the Plan, but the initial term and aggregate
base rent over the initial term exceed the parameters of the Policy; and
WHEREAS, A lease with Transbay Fitness, Inc. would be a favorable transaction for the
transit center. It adheres to the Plan’s expectation that this portion of the second floor would focus
on personal service businesses; it exceeds the Fiscal Year 2018-19 proforma for net rental revenues
at the premises and budgeted base building improvements for the premises; and Transbay Fitness,
Inc. is an established, financially sound business; now, therefore, be it
RESOLVED, That the TJPA Board authorizes the Executive Director to finalize
negotiations and execute a lease agreement with Transbay Fitness, Inc. for certain commercial
space in the transit center, consistent with the key business terms outlined in the report to the
Board, and based on the form of the lease agreement presented to the Board but subject to such
modifications as the Executive Director finds reasonable, prudent, and consistent with the TJPA’s
obligations; and, be it

FURTHER RESOLVED, That the TJPA Board authorizes the Executive Director to take
all actions and execute all documents as he deems reasonably necessary to implement and
effectuate the above approval.

I hereby certify that the foregoing resolution was adopted by the Transbay Joint Powers Authority
Board of Directors at its meeting of July 12, 2018.

____________________________________
Secretary, Transbay Joint Powers Authority

SALESFORCE TRANSIT CENTER
LEASE

Landlord:

TRANSBAY JOINT POWERS AUTHORITY,
a joint exercise of powers agency duly created and existing under
the Joint Exercise of Powers Act of the State of California,
California Government Code Sections 6500 et seq.
and

Tenant:
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TRANSBAY FITNESS, INC.,
a _________ corporation
d.b.a. Fitness SF Transbay
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SALESFORCE TRANSIT CENTER
LEASE
THIS LEASE (“Lease”) is entered into by and between the landlord and tenant specified
in the Basic Lease Information (hereinafter “Landlord” and “Tenant”, respectively) as of the date
(“Lease Date”) specified in the Basic Lease Information.
BASIC LEASE INFORMATION
Date:

_________, 2018.

Landlord:

TRANSBAY JOINT POWERS AUTHORITY, a joint exercise of powers
agency duly created and existing under the Joint Exercise of Powers Act of
the State of California, California Government Code Sections 6500 et seq.

Tenant:

TRANSBAY FITNESS, INC., a _______ corporation.

Tenant’s Trade Name:

Fitness SF Transbay

Center:

Salesforce Transit Center, located at First and Mission Streets in San
Francisco, California.

Premises:

Retail space identified as Space Numbers 208 and 212 (including those
areas within Space Number 212 in the locations generally depicted on the
Site Plan attached as Exhibit A) located in the retail usage area on the
second (2nd) floor of the Center, all in the location generally depicted on the
Site Plan attached as Exhibit A.

Floor Area of Premises:

Thirty-Four Thousand Five Hundred Eight (34,508) useable square feet.

Commencement Date:

The earlier of (a) the date on which Tenant first opens for business in the
Premises and (b) the first date on which all of the following have occurred:
(i) Landlord has delivered possession of the Premises to Tenant with the
Landlord Work (as defined in the Work Letter attached as Exhibit B)
Substantially Completed (as defined in the Work Letter attached as Exhibit
B); (ii) Tenant has completed the Tenant Improvements (as defined in the
Work Letter attached as Exhibit B), with the exception of finishing details,
minor omissions, decorations and mechanical adjustments of the type
normally found on an architectural "punch list"; and (iii) to the extent
required in order for Tenant to occupy and open for business in the
Premises, a certificate of occupancy has been issued with respect to the
Premises.

Expiration Date:

The last day of the one hundred eightieth (180th) month following the
month in which the Commencement Date occurs.
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Permitted Use:

The Premises shall be used for the exclusive purpose of operating and
conducting a first-class, full service center for health, fitness and sports
purposes and customary activities related thereto which include (i) personal
training, (ii) aerobics and group fitness classes, (iii) yoga, (iv) Pilates, (v)
group cycling, (vi) Zumba, (vii) TRX, (viii) massage, (ix) chiropractic care,
(x) weight lifting, (xi) fitness machines, (xii) nutritional counseling, (xiii)
corporate fitness programs, (xiv) rehabilitation, (xv) class musical and
video entertainment, (xvi) locker room services and amenities, and (xvii)
ancillary sales of related fitness accessories, supplements, drinks, juices and
clothing, and for no other purpose.

Base Rent:

1-36

Annual Rate per
Useable Square
Foot
$42.00

Monthly
Installment of
Base Rent
$120,778.00

Annual Base
Rent
$1,449,336.00

37-60

$44.00

$126,529.34

$1,518,352.00

61-120

$49.28

$141,712.86

$1,700,554.24

121-180

$55.19

$158,708.05

$1,904,496.52

Months

Percentage Rate:

Six percent (6%).

Tenant’s Address for Notices:

_______________________
_______________________
_______________________
Attn: __________________
Facsimile: ______________
E-mail: ________________

Landlord’s Address for Notices:

Transbay Joint Powers Authority
201 Mission Street, Suite 2100
San Francisco, CA 94105
Attn: Facility Manager
Facsimile: ______________
E-mail: ___________________
with a copy to:
LPC West Transit Management LLC
915 Wilshire Boulevard, Suite 1950
Los Angeles, CA 90017
Attention: Ginger Dunbar
Facsimile: (213) 542-8241
E-mail: GDunbar@LPC.com
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Landlord’s Address For Rent
Payments:

_______________________
_______________________
_______________________
Attn: __________________

Landlord’s Broker:

Colliers International

Tenant’s Broker:

None.

Deposit:

None.

Advance Rent:

None.

Interest Rate:

The lesser of (i) four percent (4%) per annum above the then-current “prime
rate” or “reference rate” charged by Bank of America (or such reasonable
comparable national banking institution as selected by Landlord in the
event Bank of America ceases to exist or publish a “prime rate” or
“reference rate”), or (ii) the maximum rate permitted by applicable law.

Radius:

The area depicted on the attached Exhibit H.

Minimum Required Hours:

Monday – Thursday:
Friday:
Saturday:
Sunday:

5:00 a.m. to midnight.
5:00 a.m. to 11 p.m.
7:00 a.m. to 9 p.m.
7:00 a.m. to 8 p.m.

In the event of any conflict between this Basic Lease Information and the other terms of
this Lease, the other terms of this Lease shall control.
Article 1 – Premises, Center, Term and Use
(a)

Premises.

(i)
Landlord leases to Tenant and Tenant leases from Landlord the premises (the
“Premises”) shown as shaded area on the site plan (“Site Plan”) attached hereto and incorporated herein
by reference as Exhibit A, which Premises are located in the retail usage portion of the Salesforce Transit
Center located at First and Mission Streets in San Francisco, California (the “Center”). The Site Plan is
for informational purposes only and is not a warranty, representation or agreement on the part of Landlord
that the Center will be exactly as indicated on such exhibit, will be continuously occupied throughout the
Term (as hereinafter defined), or that the other tenants or occupants of the Center, if any, which now
occupy space in the Center will remain occupants of the Center throughout the Term. As of the date on
which Landlord delivers the Premises to Tenant, the Premises (including any Building Systems (as
defined in Section 9(a) below) serving the same) shall be in good operating order and condition, without
taking into account the effect thereon of any alterations or other modifications to the Premises by Tenant
or its agents, employees or contractors. In the event that the Premises are not delivered in the foregoing
condition and such failure is not caused by Tenant (including, but not limited to, any alterations or other
modifications to the Premises by Tenant or its agents, employees or contractors), then it shall be the
obligation of Landlord, and the sole right and remedy of Tenant, after receipt of written notice from
Tenant setting forth with specificity the nature of the failed performance, to promptly, within a reasonable
time and at Landlord’s sole cost, correct such failure. Except as specifically provided in this Lease, the
Premises shall be delivered to Tenant in its “as is, where is, with all faults” condition and Landlord
expressly disclaims any representation or warranty concerning the condition thereof. Without limiting the
foregoing, except as specifically provided in this Lease, Landlord has made no representation or warranty
SMRH:486597246.1
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as to the use, habitability, merchantability, fitness, suitability, value or adequacy of the Premises for any
particular purpose or as to pedestrian traffic, profitability or views of the Center or the Premises.
(ii)
The Floor Area of the Premises is agreed to be the number of useable square feet
specified in the Basic Lease Information. Any statement of useable square footage set forth in this Lease,
or that may have been used in calculating any of the economic terms hereof, is an approximation which
Landlord and Tenant agree is reasonable and no economic terms based thereon shall be subject to revision
whether or not the actual useable square footage is more or less.
(iii)
Landlord shall have the right, upon one hundred twenty (120) days' notice to
Tenant (the “Relocation Notice”), to relocate Tenant to other premises of comparable size and visibility
as the Premises (the “Substitution Space”) within the retail usage area of the Center. Landlord shall, at
Landlord’s cost, perform all work necessary to cause the Substitution Space to be in a condition
reasonably comparable to the Premises, provided, however, that Landlord shall be entitled to remove all
Improvements (as defined in Article 10 below) which may be economically removed from the Premises
and replace them within the Substitution Space as part of such work. In addition, Landlord shall
reimburse Tenant for Tenant’s reasonable out of pocket costs of moving any personal property of Tenant
at the Premises not moved from the Premises to the Substitution Space by Landlord. In the event
Landlord exercises such relocation right, Tenant and Landlord shall amend this Lease to provide for (A)
the substitution of the Substitution Space for all references to the Premises contained herein, and (B) a
Base Rent equal to the Base Rent per usable square foot payable by Tenant under this Lease multiplied by
the number of usable square feet in the Substitution Space. In all other respects, the terms and conditions
contained in this Lease shall remain unmodified and in full force and effect. Tenant shall move to the
Substitution Space and reopen therein for business with the public within ten (10) days of delivery of the
same by Landlord in the condition required hereunder and shall surrender the Premises to Landlord at the
end of such ten (10) day period. Notwithstanding the foregoing, if Landlord delivers a Relocation Notice
to Tenant and such relocation and/or the proposed Substitution Space are unacceptable to Tenant for any
reason, Tenant shall have the right, as its sole and exclusive remedy, upon notice to Landlord to be given
within thirty (30) days after the Relocation Notice, to terminate this Lease effective thirty (30) days after
Tenant’s termination notice.
(b)

Common Areas.

(i)
During the Term, Tenant is granted the non-exclusive right to use all areas and
facilities located within the Center that are designated by Landlord from time to time for the general use
and convenience of retail tenants of the Center, transit passengers, and other visitors to the Center
(collectively, the “Common Area”), subject to the Rules and Regulations (as defined in Section 21(b)(i)
below); provided, however, that Tenant's exercise of such right shall not impede or interfere unduly with
the operations at the Center by Landlord, its tenants, customers, and other authorized occupants
(including, without limitation, any transit agency or rail operator).
(ii)
The Center and the Common Areas shall be subject to the exclusive management
and control of Landlord. Landlord shall have the right from time to time and without affecting Tenant’s
obligations under this Lease to (A) designate, relocate and limit the use of particular areas or portions of
the Common Areas, (B) to add to and delete areas therefrom, (C) to temporarily close off portions of the
Center, including any Common Area, (D) to adjust passenger circulation flows and issues related thereto,
and (E) to establish, promulgate, amend and enforce such reasonable and non-discriminatory rules and
regulations concerning the Common Areas as it may reasonably deem necessary or advisable for the
proper and efficient management, operation, maintenance and use thereof, and Tenant shall comply with
the same. In the exercise of Landlord’s rights under this Section 1(b)(ii), except in the event of an
emergency or in the case of any action taken to avoid a condemnation of any portion of the Center,
Landlord shall not unreasonably impair the visibility of Tenant’s Premises in any material respect or
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unreasonably interfere with Tenant’s access, ingress and egress to and from the Premises in any material
respect.
(c)

Term.

(i)
This Lease shall be effective as of the date of execution by all parties hereto and
the term of this Lease (the “Term”) shall commence upon the Commencement Date set forth in the Basic
Lease Information and shall end on the Expiration Date specified in the Basic Lease Information, unless
extended or sooner terminated as set forth herein. As soon as the Commencement Date has been
determined, the parties shall execute a supplemental instrument in the form of Exhibit G attached hereto
memorializing the Commencement Date and the Expiration Date.
(ii)
If Landlord is delayed in delivering possession of the Premises to Tenant due to
the holding over of an existing tenant of the Center, or for any reason other than Landlord's willful refusal
to deliver the Premises when Landlord is otherwise reasonably capable of such delivery, then Landlord
shall not be subject to any liability whatsoever to Tenant for such delay, and such failure shall not impair
the validity of this Lease or the obligations of Tenant hereunder. Notwithstanding anything to the
contrary contained herein, Landlord has no obligation to deliver possession of the Premises to Tenant
until Tenant has delivered the insurance certificates evidencing that Tenant carries the coverage specified
in the Insurance Requirements attached as Exhibit C (collectively, the “Delivery Requirements”).
Tenant’s failure to satisfy the Delivery Requirements shall not delay the Commencement Date.
(iii)
Upon the mutual execution and delivery of this Lease and provided that Tenant
has satisfied the Delivery Requirements, Tenant shall have the right to enter the Premises prior to the
Commencement Date during the Center’s normal business hours for the limited purposes of site
assessment, taking measurements and determining existing conditions; provided that, in the course of any
such entry, Tenant and its representatives, employees, agents, consultants and contractors shall not
interfere with Landlord or Landlord's contractor in completing the Center. Tenant shall provide Landlord
with at least forty-eight (48) hours prior notice of such entry, which notice shall include a schedule
detailing the timing and specific purpose of Tenant's entry for Landlord’s approval. Such entry shall be
subject to all terms and provisions of this Lease other than the provisions requiring the payment of Base
Rent.
(iv)
Notwithstanding anything to the contrary contained herein, in the event that
Tenant, despite its good faith diligent efforts, is unable to obtain the Permits (as defined in the Work
Letter attached as Exhibit B) necessary to commence construction of the Tenant Improvements (as
defined in the Work Letter attached as Exhibit B) on or before the date that is one hundred fifty (150)
days after the mutual execution and delivery of this Lease (the “Permit Contingency Date”), Tenant, as
its sole and exclusive remedy as a result thereof, shall have the right to terminate this Lease upon written
notice thereof to Landlord (a “Permit Contingency Termination Notice”) delivered no later than the
date that is ten (10) days after the Permit Contingency Deadline (the “Permit Contingency Termination
Deadline”). In the event that Tenant does not timely deliver a Permit Contingency Termination Notice to
Landlord on or before the Permit Contingency Termination Deadline, Tenant shall have no further right to
terminate the Lease under this paragraph or otherwise on account of Tenant’s inability to obtain the
Permits. Additionally, Tenant shall have no right to terminate this Lease under this paragraph on account
of any inability to obtain the Permits by the Permit Contingency Date if Tenant (A) fails to submit any
Construction Drawings (as defined in the Work Letter attached as Exhibit B) to Landlord in accordance
within the timelines set forth for the same in Exhibit B attached hereto or the Approved Working
Drawings (as defined in the Work Letter attached as Exhibit B) to the appropriate municipal authorities
within the time period set forth for the same in Exhibit B attached hereto and/or (B) otherwise fails to
diligently pursue such Permits.
(d)
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(i)
The Premises shall be used and occupied only for the Permitted Use and under
the trade name specified in the Basic Lease Information and for no other purpose and under no other trade
name whatsoever. Tenant shall operate its business at the Premises at all times in a first class manner so
as to maximize revenues. Landlord or Landlord’s agents shall have the right to inspect the Premises
during business hours to verify that the Premises are in compliance with the Permitted Use and, in the
event that Landlord, in Landlord’s sole discretion, determines that Tenant’s business is being operated in
violation of the Permitted Use, Landlord shall notify Tenant, specifying the nature of the violations and a
detailed description of what Tenant is required to do to cure the violation. Tenant shall cure such
violation within twenty-four (24) hours after receipt of the notice from Landlord. If Tenant does not cure
such violation in accordance with Landlord’s notice within such 24-hour period, such failure shall
constitute an Event of Default and, in additional to any other rights and remedies that Landlord may have
as a result of such Event of Default under this Agreement, at law or in equity, Landlord shall have the
right to provide a second notice of such violation to Tenant and if Tenant still fails to cure such violation
within twenty-four (24) hours after receipt of such second notice from Landlord, Landlord may require
Tenant to pay to Landlord upon demand One Thousand Dollars ($1,000.00) for each day such violation
continues thereafter. Tenant acknowledges that failure to strictly comply with the requirements of this
Section 1(d) will have a significant effect on the image and reputation of the Center, negatively impact the
experience of patrons shopping at the Center, thereby decreasing traffic in the Center and decreasing
overall sales volume of the tenants in the Center. The exact amount of the damages caused by Tenant’s
failure to comply with the provisions of this Section 1(d)(i) are extremely difficult and impracticable to
fix, therefore, the parties agree that the above-described sums represent fair and reasonable estimates of
such damages. Receipt by Landlord of the sums hereunder shall not be Landlord’s exclusive remedy in
the event of Tenant’s violation of this Section 1(d)(i) and shall not preclude Landlord from exercising any
other rights which it may have at law, in equity or under the terms of this Lease as a result of such a
breach by Tenant. Tenant’s covenants under this Section 1(d)(i) constitute material consideration for
Landlord’s entering into this Lease.
(ii)
During the Lease Term, Landlord shall not lease space in the retail usage area of
the Center to any tenant whose primary business therein is that of a health club providing health club
services and related activities to the public such as Yoga, personal training and nutritional counseling (a
“Competing Business”) or permit any Competing Business to conduct any programs providing health
club services and related activities to the public at the rooftop park located at the Center. The foregoing
prohibition (A) does not apply to any existing leases of space in the Center, (B) any tenants in the Center,
their successors and assigns, who currently have leases in effect which permit such tenants, their
successors or assigns, to operate a Competing Business; (C) any Incidental Health Club Activities (as
defined below) by other tenants or occupants of the Center that are not generally operating a health club;
and (D) shall be of no further force or effect (1) upon Tenant’s change in use of the Premises from the
operation of a health club, and/or (2) if Tenant vacates the Premises and does not reopen and operate a
health club therein (either by Tenant or Tenant’s permitted assignee or subtenant) within six (6) months
after such vacation. For purposes of this Section 1(d)(ii), “Incidental Health Club Activities” shall
mean that such other tenant or occupant does not derive more than ten percent (10%) of its gross revenue
from health club services and related activities provided to the general public at the Center.
Notwithstanding anything to the contrary contained herein, Landlord shall not be deemed to be in
violation of this Section 1(d)(ii) unless Landlord, at any time after the Lease Date and prior to the
termination of the prohibition in this Section 1(d)(ii) pursuant to item (D) above, enters into a direct lease
or otherwise enters into an agreement expressly permitting another tenant or other occupant of the retail
usage area of the Center to use space therein for a Competing Business other than in connection with any
Incidental Health Club Activities or permitting any Competing Business to conduct any programs
providing health club services and related activities to the public at the rooftop park located at the Center
other than in connection with any Incidental Health Club Activities. Furthermore, notwithstanding
anything to the contrary contained herein, Landlord shall not be deemed to be in violation of this Section
1(d)(ii), and a “Competing Business” shall under no circumstances include, (1) any day spa, cosmetic spa
SMRH:486597246.1

-6-

or medical spa (including, but not limited to, any tenant providing services and related activities
customarily provided by day spas, cosmetic spas and/or medical spas), (2) any juice bar, restaurant, coffee
shop or other food and beverage operation, (4) any tenant who provides health club services and related
activities to its employees, or (5) any tenant whose business involves the sale of clothing, fitness
accessories, supplements or related fitness goods.
(iii)
If during the Term: (A) Tenant, its parent, subsidiary, franchisor, or franchisee,
or the Guarantor of this Lease, if any; (B) any person, firm, corporation or other entity having an interest
in any of the foregoing parties; or (C) any other person, firm or corporation controlling or controlled by
Tenant or any of the foregoing parties, shall directly or indirectly, either individually or as a partner,
shareholder, agent, employee or otherwise, own, operate, maintain or have an affiliation, investment or
interest in business similar to or in competition with the one operated at the Premises that is operated
under the same trade name within the Radius specified in the Basic Lease Summary as measured from the
perimeter of the Center (except those carried on as of the Commencement Date or departments or
concessions or the like within anchor or department stores) then such action shall constitute an Event of
Default under this Lease. At Landlord’s option, in addition to Landlord’s other remedies, the Gross Sales
(as defined in Section 2(c)(iv) below) from any other business within the specified Radius shall be
included in the Gross Sales of the Premises during each year. The Percentage Rent shall be computed on
the aggregate of the annual Gross Sales made on, in or from the Premises and on, in or from any other
such business located within the Radius. Tenant shall submit monthly sales statements and maintain
records of the sales and transactions of the other business. A substantial increase in size or other
substantial change in the business at locations in existence on the Commencement Date, or change in
location to a location within the Radius, shall remove the exemption created for that location.
(iv)
At the request of Landlord and subject to the execution of an agreement with
Biederman Redevelopment Ventures or any successor subcontractor retained to assist with programming
for the rooftop park at the Center (a “Programming Agreement”), Tenant shall provide fitness services
at the rooftop park of the Center during the initial Lease Term pursuant to a mutually agreed upon
schedule for the same. If Landlord requests that Tenant provide such services, the parties shall use
commercially reasonable, good faith, diligent efforts to agree on a schedule for the same. If Landlord and
Tenant mutually agree on a schedule for the same, Tenant shall use commercially reasonable, good faith,
diligent efforts to enter into a Programming Agreement consistent with such requested services and
agreed upon schedule.
(e)
Pre-Opening Site. Subject to the terms of this Section 1(e), Tenant shall have a license to
use the area within the Common Area of the Center depicted on Exhibit I attached hereto (the “PreOpening Site”) during the period commencing on the date that is one hundred (100) days prior to the
estimated Commencement Date of this Lease (as mutually agreed on by Landlord and Tenant) and ending
on the Commencement Date of this Lease (the “Pre-Opening Period”). Tenant shall not be required to
pay any periodic rent or license fees for the use of the Pre-Opening Site during the Pre-Opening Period.
The Pre-Opening Site may be used by Tenant for the exclusive purpose of conducting a first-class preopening member registration unit for Tenant’s fitness center to be operated at the Premises (a
“Registration Unit”) and for no other purpose. Landlord shall have the right to approve the aesthetics of
the Registration Unit to be operated on the Pre-Opening Site, which approval shall not be unreasonably
withheld. The Pre-Opening Site is made available for Tenant’s use in accordance with this Section 1(e)
on an “as-is”, “where-is” basis without any representations or warranties of any kind by Landlord, express
or implied, relating thereto, and Landlord shall have no obligation to make any improvements, alterations
or repairs with respect to the Pre-Opening Site during the Pre-Opening Period; provided, however, that
Landlord shall provide one 20 amp power outlet to the Pre-Opening Site for Tenant’s use. Tenant shall
not make any improvements or alterations to the Pre-Opening Site. Additionally, Tenant shall not be
permitted to install or place on the Pre-Opening Site any furniture, fixtures, plants or other items of any
kind whatsoever, without Landlord’s prior approval, which approval shall not be unreasonably withheld.
Without limiting the foregoing, Tenant shall not be permitted to display any graphics, signs, posters,
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insignia, advertisements and advertising materials or displays on the Pre-Opening Site without
Landlord’s prior approval, which approval shall not be unreasonably withheld. Landlord shall at all times
have access to the Pre-Opening Site for any purpose required by Landlord, including, without limitation,
to repair and maintain the Pre-Opening Site or other parts of the Center, to make improvements to PreOpening Site or the Center, or to display any graphics, signs, posters, insignia, advertisements and
advertising materials, displays, plants or other items on or from the Pre-Opening Site which Landlord
desires in its sole discretion. Without limiting the foregoing, all graphics, signs, posters, insignia,
advertisements and advertising materials and displays shall comply with the Signage Limitations (as
hereinafter defined) for the Center and all applicable Requirements. Tenant shall not interfere with or
impede Landlord’s access to the Pre-Opening Site. Without limiting the provisions of Section 1(b)(ii)
above, Landlord shall have the right to temporarily close the Pre-Opening Site or limit access thereto
from time to time in connection with any repairs to the Pre-Opening Site or the Center, and/or for other
reasonable purposes. Tenant’s right to use the Pre-Opening Site under this Section 1(f) shall be
conditioned upon Tenant abiding by all applicable Rules and Regulations relating to the same and all
applicable Naming Rights Requirements (as hereinafter defined), Governmental Requirements (as
hereinafter defined) and Requirements (as hereinafter defined), and shall further be subject to the
applicable provisions of Section 21(b)(iv) of this Lease. Tenant acknowledges and agrees that (i) Tenant
shall be solely responsible for supervising and controlling access to the Pre-Opening Site by Tenant’s
employees, officers, directors, shareholders, agents, representatives, contractors and/or invitees (the “PreOpening Site Users”), (ii) Landlord is not responsible for supervising and controlling access to the PreOpening Site or security with respect to the Registration Unit, and (iii) Tenant assumes the risk for any
loss, claim, damage or liability arising out of the use or misuse of the Pre-Opening Site by any PreOpening Site Users, and Tenant releases and discharges Landlord from and against any such loss, claim,
damage or liability. In the event that Landlord determines (in Landlord’s sole discretion) that (A) the
Registration Unit operated by Tenant on the Pre-Opening Site is inconsistent with the first class
Registration Unit approved by Landlord hereunder, or (b) Tenant or any Pre-Opening Site Users are
utilizing the Pre-Opening Site in violation of the terms of this Section 1(f), then upon notice to Tenant,
Landlord shall have the right, without limitation of Landlord’s other rights and remedies under this Lease
or applicable Requirements, to terminate Tenant’s right to use the Pre-Opening Site. No termination
pursuant to the foregoing sentence shall result in any liability of any kind of Landlord to Tenant or entitle
Tenant to any damages, or relieve Tenant of the obligation to pay any of the sums due or to perform each
of its covenants hereunder). Prior to the first day of the Pre-Opening Period, Tenant shall provide
Landlord with insurance certificates evidencing that the coverage specified in the Insurance Requirements
attached as Exhibit C and carried by Tenant covers Tenant’s use of the Pre-Opening Site. Except to the
extent caused solely and exclusively by the willful misconduct of Landlord, Tenant shall indemnify,
protect, defend and hold Landlord and the other Landlord Entities (as hereinafter defined) harmless from
and against any and all losses, damages, claims, costs and expenses (including but not limited to
attorneys’ fees), judgments, suits, and direct or vicarious liability for any damage to any property or
injury, illness or death of any person incurred in connection with or arising from the use or misuse of the
Pre-Opening Site by Tenant or any Pre-Opening Site Users. At the end of the Pre-Opening Period or
upon sooner termination of this Lease or Tenant’s license to use the Pre-Opening Site pursuant to this
Section 1(f) (the “License Termination Date”), Tenant shall cease its use of the Pre-Opening Site and
shall remove its Registration Unit and any graphics, signs, posters, insignia, advertisements and
advertising materials, displays or other items placed by Tenant on the Pre-Opening Site and repair any
damage caused by such removal. Any property not so removed shall be deemed abandoned by Tenant
and shall become the property of Landlord and may be removed by Landlord and disposed of by Landlord
without liability to Tenant. Tenant shall pay to Landlord, upon demand, any and all expenses incurred in
such removal and all disposal charges against such property. If Tenant fails to cease using the PreOpening Site on the License Termination Date or to remove the Registration Unit and any other property
of Tenant located thereon on the License Termination Date then, in addition to any other rights and
remedies of Landlord under this Lease or applicable Requirements, Landlord may require Tenant to pay
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to Landlord a license fee equal to One Thousand and No/100 Dollars ($1,000.00) per each day beyond the
License Termination Date that such failure continue.
Article 2 – Rent
(a)
Rent. Commencing on the Commencement Date, Tenant shall pay to Landlord as
“Rent” hereunder, without demand, credit, offset or deduction, the Base Rent, the Percentage Rent, and
any Additional Rent due hereunder. All Rent and other sums due hereunder shall be paid or mailed to
Landlord’s address for rental payments set forth in the Basic Lease Information or to such other payee or
address as Landlord may designate, in writing, to Tenant. No Rent or other sums due hereunder shall be
deemed paid until actually received by Landlord.
(b)

Base Rent.

(i)
Commencing on the Commencement Date, Tenant shall pay as rental for the use
and occupancy of the Premises, at all times and in the manner herein provided, the Base Rent set forth in
the Basic Lease Information. The Base Rent shall be payable in monthly installments, in advance, upon
the first day of each month during the Term, commencing on the Commencement Date. If the
Commencement Date is a day other than the first day of a month, then the monthly installment of the
Base Rent for the period from the Commencement Date until the first day of the month next following
shall be prorated, at the rate of one-thirtieth (1/30th) of such monthly installment per day, and paid on the
Commencement Date.
(c)

Percentage Rent.

(i)
In addition to the payment of Base Rent, Tenant shall pay to Landlord
“Percentage Rent” at the times and in the manner hereinafter. Percentage Rent for each calendar year (or
portion thereof) during the Term shall be calculated by determining the amount by which Gross Sales for
such calendar year exceed, if at all, the Breakpoint (as hereinafter defined) for such calendar year and
multiplying the difference by the Percentage Rate set forth in the Basic Lease Information. The
“Breakpoint” for each calendar year is an amount equal to the annual Base Rent for such calendar year
(reduced by any rental abatement) divided by the Percentage Rate. The Breakpoint for any partial year
shall be pro-rated based upon a 365-day year.
(ii)
Percentage Rent is due for each calendar quarter during the Term within ten (10)
days after the end of the first (1st) calendar quarter that Gross Sales for the applicable calendar year have
reached the Breakpoint for such calendar year, and each quarter thereafter during such calendar year.
(iii)
Tenant acknowledges that Percentage Rent is anticipated to be a significant
portion of the Rent over the duration of the Term. Accordingly, Tenant agrees that if in any calendar year
Tenant fails to conduct its business in the entire Premises in the manner and on each day as required
under the terms of this Lease, then, for the purpose of computing Percentage Rent for such calendar year,
the Breakpoint for such calendar year shall be adjusted by multiplying the Breakpoint otherwise
applicable by a fraction, the numerator of which shall be the actual number of days throughout which
Tenant conducts its business in the entire Premises in such calendar year as required under the terms of
this Lease and the denominator of which shall be the total number of days during which Tenant is
obligated to conduct its business in the entire Premises in such calendar year as required under the terms
of this Lease.
(iv)
The term “Gross Sales” as used herein shall mean the sum of the entire amount
of the actual sales price, whether for cash or otherwise, of all sales of all food, beverages, merchandise
and services sold at the Premises, the entire amount of the rental or other charges for all items leased or
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rented at the Premises, and all other receipts whatsoever of all business conducted on or from the
Premises by Tenant, its sublessees, concessionaires or licensees or any party claiming by or through any
of them. Gross Sales includes, without limitation, (A) mail, catalog, telephone, internet or other remote
orders made, received or filled at or from the Premises, or credited or attributable to the Premises, (B) all
deposits not refunded to purchasers, (C) orders taken in, on or from the Premises although said orders
may be filled elsewhere, (D) advance sales and sales of gift certificates, vouchers and the like at the
Premises, (E) sales for credit, (F) merchandise or services exchanged for other merchandise or services
(unless previously included in Gross Sales), and (G) sales by any sublessee, concessionaire or licensee or
any other person or entity in, on or from the Premises. Each lease or rental of merchandise shall be treated
as a sale in the month during which such lease or rental is made, for a price equal to the total rental
payable. The only exclusions from Gross Sales are (1) sums collected and paid out by Tenant for sales or
excise tax imposed by any duly constituted United States, California or local government authority where
such taxes are both added to the selling price (or absorbed therein) and paid to the taxing authorities by
Tenant (but not by any vendor of Tenant), (2) sums collected by Tenant and paid out by Tenant for
postage, delivery and handling of merchandise, (3) the exchange or transfer of merchandise between
stores of Tenant or its affiliates, if any, where such exchange or transfer of goods or merchandise is not
made for the purpose of depriving Landlord of the benefit of a sale that otherwise would be made in, on
or from the Premises, (4) the amount of returns to shippers or manufacturers or other sources, (5)
proceeds from the sale of used trade fixtures, equipment or property which are not stock in trade, (6) the
amount of any cash or credit refund or adjustment made upon any sale in, on or from the Premises where
the merchandise sold, or some part thereof, is thereafter returned by the purchaser and accepted by Tenant
or otherwise voided sales, (7) proceeds from sales to employees of Tenant at discounts of twenty percent
(20%) or more of retail price, not to exceed two percent (2%) of Gross Sales, and (8) alteration charges.
(v)
Tenant shall furnish to Landlord within ten (10) days after the end of each
calendar quarter of the Term a written statement of Gross Sales covering the immediately preceding
calendar quarter, which statement shall contain such details and breakdown as Landlord may reasonably
require. In addition, Tenant shall furnish to Landlord within twenty (20) days after expiration of each
calendar year, a complete and correct statement, showing in reasonable detail the amount of Gross Sales
made at or from the Premises during the preceding calendar year or partial calendar year (the “Annual
Statement”). Each Annual Statement shall be certified as accurate by a financial officer of Tenant or, if
available, an independent certified public accountant.
(vi)
For a period of five (5) years after the Expiration Date (or, in the event of a claim
by Landlord, until such claim for payments hereunder have been fully ascertained, fixed, and paid),
Tenant shall keep full and accurate books and records of all transactions from the Premises in accordance
with generally accepted accounting principles in the United States consistently applied. Tenant shall
require each subtenant, concessionaire, licensee, and assignee to maintain the same records. Landlord
shall have the right, from time to time, to audit Tenant's records and books in order to verify Tenant's
Gross Sales and exclusions from Gross Sales (an “Audit”). During the Term and for a period of five (5)
years after the Expiration Date, Tenant shall make all such books and records available for the Audit at
the Premises or at Tenant's offices in the State of California. Upon request by Landlord, Tenant shall
authorize the California Board of Equalization or successor governmental entity to release to Landlord
copies of all returns filed by Tenant with such entity pertaining solely to Tenant’s operation of business in
and from the Premises or pertaining to the operation of any business, the sales of which are included in
Gross Sales under the provisions of this Lease, or shall take such other action as necessary to cause such
release. If the Audit discloses an underpayment of Percentage Rent, Tenant shall immediately pay to
Landlord the amount of the underpayment, with interest at the Interest Rate set forth in the Basic Lease
Summary from the date the payment should have been made. If the Audit discloses an underreporting of
Gross Sales in excess of two percent (2%) of the reported Gross Sales, and additional Percentage Rent is
due, then Tenant shall also pay to Landlord the cost of the Audit and collection of the underpayment,
including reasonable attorneys' fees. If the Audit discloses an overpayment of Percentage Rent, Tenant
may offset the excess against its next payment(s) of Rent other than Base Rent. The acceptance by
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Landlord of Percentage Rent payments shall be without prejudice to Landlord’s right to verify the amount
of annual Gross Sales made at or from the Premises and to make appropriate adjustments in amounts due.
(d)
Additional Rent. All sums required to be paid by Tenant to Landlord hereunder in
addition to Base Rent and Percentage Rent whether or not such sums are designated as “Rent” shall be
herein collectively referred to as “Additional Rent”. Landlord shall have the same remedies for a default
in the payment of any such Additional Rent as for a default in the payment of Base Rent or Percentage
Rent.
Article 3 – Reserved

Article 4 – Taxes and Assessments and Liens
(a)

Taxes and Assessments.

(i)
Tenant recognizes and understands that this Lease may create a possessory
interest subject to property taxation and that Tenant may be subject to the payment of property taxes
levied on such interest. Tenant agrees to pay taxes of any kind, including any possessory interest taxes,
that may be lawfully assessed on the leasehold interest hereby created and to pay all other taxes, excises,
licenses, permit charges and assessments based on Tenant’s usage of the Premises that may be imposed
upon Tenant by law, all of which shall be paid when the same become due and payable and before
delinquency.
(ii)
Tenant shall pay before delinquency all taxes or other impositions levied or
assessed upon its trade fixtures, improvements, merchandise, furniture, equipment and other personal
property in, on or upon the Premises at least ten (10) days prior to delinquency, and shall deliver
satisfactory evidence of such payment to Landlord. If any such items of property are assessed with
property of Landlord, then such assessment shall be equitably divided by Landlord so that Tenant pays
Tenant’s equitable portion of such assessment. Landlord’s reasonable proration of any such assessments
shall be binding upon Tenant.
(b)
Liens. Tenant shall not permit or suffer any liens to be imposed upon the Premises, the
Center or upon any equipment or property located thereon, including, without limitation, mechanics',
materialmen's and tax liens, as a result of Tenant’s or any of Tenant’s principals, affiliates, contractors,
employees, agents, licensees, guests or invitees activities without promptly discharging the same. Tenant
shall, within ten (10) days after becoming aware of the filing of any such lien, cause the same to be
discharged of record by payment, deposit, or bond in the amount required by a court of competent
jurisdiction. If Tenant fails to cause any such lien to be so discharged, then Landlord, in addition to any
other rights or remedies, may, but shall not be obligated to, upon five (5) days’ notice to Tenant,
discharge the same by paying the amount claimed to be due or by procuring the discharge of such lien by
deposit or by bonding proceedings and in any such event, Landlord shall be entitled, if Landlord so elects,
to defend any such prosecution of an action for foreclosure of such lien by the lienor and to pay the
amount of any judgment in favor of such lienor (plus interest, costs and allowances). Any amount paid
by Landlord together with interest thereon at the Interest Rate and all costs and expenses, including
reasonable attorneys’ fees incurred by Landlord in connection therewith, shall be paid by Tenant to
Landlord on demand. Tenant’s obligation to observe and perform any of the provisions of this Section
4(b) shall survive the expiration of the Term or the earlier termination of this Lease. Notwithstanding the
foregoing, Tenant may in good faith contest any such lien if Tenant provides a bond in an amount and
form acceptable to Landlord in order to clear the record of any such liens.
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Article 5 – Security
(a)
Center Security. Tenant acknowledges that Landlord has contracted directly with a third
party security provider (the “Security Contractor”) to provide security service to the Center, excluding
the Premises and any other premises within the Center that are leased to tenants or other occupants of the
Center. The Security Contractor provides security at locations and levels determined appropriate by
Landlord, in its sole discretion. Tenant acknowledges that in order to maintain safety and security to the
Center, Landlord retains the right to install safety and security systems and devices, and promulgate and
enforce such procedures and regulations as may be deemed necessary or desirable by Landlord in its sole
discretion, which may include the establishment of Center security procedures such as background checks
and appropriate Government security clearance and the distribution to certain of Tenant's employees of
photo identification cards and requiring the presentation of such photo identification cards in order to gain
access to certain portions of the Center.
(b)
Tenant’s Obligations. Tenant shall be solely responsible for security inside its Premises.
Tenant shall provide Landlord with the name of any security company with whom Tenant contracts for
security inside its Premises (“Tenant’s Security Provider”) and, if request, the names of any employees
of Tenant’s Security Provider who will be responsible for providing security services to the Premises
(“Tenant Security Provider Parties”). Tenant shall give Landlord prior written notice of any change in
such Tenant’s Security Provider and/or Tenant’s Security Provider Parties. Tenant shall comply, and
cause to be complied, with any and all such safety and security protocols, procedures and requirements
adopted by Landlord, the Security Contractor, the San Francisco Municipal Transit Agency, San
Francisco Police Department (SFPD), San Francisco Sheriff’s Department (SFSD), and any transit
agency or rail operator conducting operations at the Center. Without limiting the foregoing, Tenant shall
alert appropriate law enforcement authorities, including Landlord, the Security Contractor, the SFMTA
Police Department, SFSD and SFPD, of any and all suspicious activities, or individuals in, or around the
Premises.
Article 6 – Utility Services
(a)
Services. Landlord shall provide in the Center the following utility services: (i) city
water from the regular Center outlets for drinking, lavatory and toilet purposes; (ii) reasonable electrical
wiring and facilities and power for normal Center use as determined by Landlord; (iii) reasonable sewage
outlets; and (iv) heating, ventilation, and air conditioning, to a point determined by Landlord, when
necessary for normal comfort for normal use in the Premises, during the hours of operation set forth in
Section 21(a) below. Tenant shall provide janitorial service to the Premises. All extensions of the
facilities requested by Tenant for said utility services from said points shall be at the sole cost and
expense of Tenant. In the event of any change desired by Tenant, as to said points of supply by Landlord,
the expense of making such changes or alterations shall be at the sole cost of Tenant.
(b)
Tenant’s Payment of Utility Charges. Tenant agrees to pay directly to the applicable
utility service provider all charges for utility services supplied to the Premises for which there is a
separate meter and/or submeter. If there is no meter or submeter, Tenant shall pay Landlord, as Additional
Rent, Tenant’s share of utility services supplied to the Premises upon billing by Landlord (including all
fees, charges and costs incurred by Landlord in administering or managing such utility services). If
Tenant fails to pay when due any charges referred to in this Section 6(b), Landlord may pay the charge
and Tenant shall reimburse Landlord upon demand, together with interest at the Interest Rate from the
demand date. Landlord shall have the option from time to time to supply any and all utilities to the
Premises in accordance with the terms of a program applicable to the majority of tenants in the Center.
Tenant shall comply with all of the requirements of such program.
(c)
Interruptions. Subject to the provisions of Section 9(a) concerning Landlord’s repair
obligations concerning such utility lines, Landlord shall not be liable to Tenant in damages or otherwise,
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if utilities are interrupted or terminated because of Landlord’s repairs, installations or improvements to
the Common Areas, or any other cause whatsoever except for Landlord’s intentional interruption or
termination of utilities other than in connection with any such repairs, installations or improvements, nor
shall any such interruption or termination relieve Tenant of the performance of any of its obligations
hereunder or be construed as a constructive or actual eviction of Tenant from the Premises.
(d)
Government Programs. If any governmental entity promulgates or revises any statute,
ordinance or building, fire or other code, or imposes mandatory controls or guidelines on Landlord or the
Center or any part thereof, relating to the use or conservation of energy, water, gas, light,
telecommunications services or electricity or the provision of any other utility or service provided with
respect to this Lease, or if Landlord is required to make alterations to the Center in order to comply with
such mandatory controls or guidelines, Landlord may comply with such mandatory controls or guidelines,
or make such alterations to the Center. In addition to and without limiting the foregoing, if any
governmental entity promulgates any voluntary controls or guidelines relating to the use or conservation
of energy, water, gas, light, telecommunications services or electricity or the provision of any other utility
or service provided with respect to this Lease, Landlord may, in its sole discretion, comply with such
voluntary controls or guidelines (including, but not limited to, making any alterations to the Center in
order to comply with such voluntary controls or guidelines); provided, however, that Tenant shall not be
required to incur any material cost or expense in connection with Landlord’s compliance with any such
voluntary controls or guidelines. Neither compliance nor the making of any alterations in accordance
with and as contemplated under this Section 6(d) shall entitle Tenant to any damages, relieve Tenant of
the obligation to pay any of the sums due or to perform each of its covenants hereunder, or constitute or
be construed as a constructive or other eviction of Tenant.
(e)
Trash. Tenant shall, on a periodic basis and no less frequently than required by Landlord
from time to time, remove all trash and garbage from the Premises and deposit same in the trash
compactor for the Center (the “Compactor”) located in the trash enclosure area (the “Trash Enclosure”)
designated by Landlord and/or its property manager per Center Rules and Regulations. Tenant shall also
(i) separate all recyclable materials for collection as required by local ordinances or the trash collection
contractor servicing the Center and (ii) deposit such recyclable materials in the Trash Enclosure.
Landlord shall contract for the regular removal of trash from the Compactor and of recyclable materials
from the Trash Enclosure. Tenant shall ensure that (A) all of non-recyclable portion of its trash is
deposited in the Compactor and not strewn on the ground adjacent thereto, (B) the recyclable portion of
its trash is deposited in any applicable recycling bins located in the Enclosure Area or otherwise in the
manner reasonably designated by Landlord from time to time and (C) the Compactor is operated by
Tenant in the manner designated by Landlord from time to time. Landlord shall have the right to
designate a third party contractor to manage the waste and recycling stream at the Center (the “Trash
Contractor”). The designated Trash Contractor may bill Tenant directly for Tenant’s fair share of waste
collection, recycling collection, equipment, equipment maintenance, bins, onsite labor sorters, additional
tenant hauling requests, and other similar costs, together with any applicable program costs, fees, fines,
security deposit and similar costs charged by the Trash Contractor.
Article 7 – Additional Construction
Without limiting Section 1.2(b)(ii) above, Landlord shall have the right, at all times and from
time to time throughout the Term, to: (a) alter the boundaries, change the area, size, level, location and/or
arrangement of the Center or any part thereof other than the Premises, including, without limitation, the
Common Areas and any points of access thereto; (b) construct other structures or improvements in the
Common Areas (including, without limitation, kiosks), other portions of the Center, and make alterations
and additions thereto, or re-arrangements thereof, demolish parts thereof and/or construct additional
buildings or facilities adjoining or proximate to the Center (including, without limitation, building
additional stories above or below the Center (including but not limited to the “Train Box”)); (c) make
changes and additions to the pipes, conduits and ducts or other structural and nonstructural installations in
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the Premises where desirable to serve the Common Areas, other premises in the Center or to facilitate
expansion or alteration of the Center (including, without limitation, the construction and erection of
columns and support facilities), but shall not unreasonably interfere with the operation of Tenant’s
business at the Premises consistent with the Permitted Use, and shall repair any damage to the Premises
arising in the course of such changes and additions; (d) add additional real property to the Center or
remove real property therefrom; (e) temporarily obstruct or close off the Common Areas or any parts
thereof for purpose of maintenance, repair, construction or expansion of the Center and/or Structure; (f)
grant easements in, on or across the Center. to expand or contract the Center; (g) change the name of the
Center; and (f) affix, maintain or remove any signs on the exterior and on the interior of the Center.
Tenant hereby agrees that no actions taken by Landlord under and in accordance with Article 7 shall in
any way constitute a constructive eviction of Tenant nor entitle Tenant to any credit against Rent (as
hereinafter defined) or other compensation therefor. Notwithstanding the foregoing, in the exercise of
Landlord’s rights under this Article 7, except in the event of an emergency or in the case of any action
taken to avoid a condemnation of any portion of the Center, Landlord shall not unreasonably impair the
visibility of Tenant’s Premises in any material respect or unreasonably interfere with Tenant’s access,
ingress and egress to and from the Premises in any material respect.
Article 8 – Subordination and Attornment
This Lease shall be subject to and subordinated at all times to: (i) all ground or underlying leases
which are now or may hereafter be executed affecting the Center (each a “Prime Lease”), and (ii) the lien
of all mortgages, deeds of trust and public financing indentures in any amount or amounts whatsoever
now or hereafter placed on or against all or a portion of the Center or Landlord’s interest or estate therein
(each a “Lender’s Lien”), all without the necessity of having further instruments executed on the part of
Tenant to effectuate such subordination. Notwithstanding the foregoing, in the event of a (A) foreclosure
of any Lender’s Lien or of any other action or proceeding for the enforcement thereof, or of any sale
thereunder, and if such Lender’s Lien so provides, or (B) termination of any Prime Lease, however such
termination is caused, this Lease shall not be barred, terminated, cut off or foreclosed, nor shall the rights
and possession of Tenant hereunder be disturbed if Tenant is not then in default in the payment of rental
or other sums or otherwise in default under the terms of this Lease, and Tenant shall attorn to, as
applicable, the purchaser at such foreclosure sale or other action or proceeding, or lessor under a Prime
Lease, or, if requested by any such purchaser or lessor under a Prime Lease, enter into a new lease with
such purchaser or lessor, as applicable, for the balance of the Term then remaining, upon the same terms
and provisions as are contained in this Lease. Tenant shall execute and deliver within ten (10) days after
demand such further documents or instruments evidencing the subordination of this Lease to any such
Prime Lease and Lender’s Lien as may reasonably be required by Landlord or by any lender or lessor.
Notwithstanding anything to the contrary set forth above, any beneficiary under any deed of trust or
mortgagee under any mortgage may at any time subordinate its deed of trust or mortgage to this Lease in
whole or in part, without any need to obtain Tenant’s consent, by execution of a written document
subordinating such deed of trust or mortgage to this Lease to the extent set forth in such document and
thereupon this Lease shall be deemed prior to such deed of trust or mortgage to the extent set forth in such
document without regard to their respective dates of execution, delivery and/or recording. In that event,
to the extent set forth in such document, the beneficiary under such deed of trust or the mortgagee under
such mortgage shall have the same rights with respect to this Lease as would have existed if this Lease
had been executed and a memorandum thereof recorded prior to the execution, delivery and recording of
such deed of trust or mortgage.
Article 9 – Repairs and Maintenance
(a)
Landlord’s Obligations. Except as set forth in this Article 9, Landlord shall repair and
maintain, in good condition and repair, at Landlord’s cost, (i) the structural components of the Center,
including the foundations, roofs and exterior surfaces of the exterior walls of the Center but specifically
excluding doors, door frames, door checks, windows, window frames and storefronts and storefront
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awnings, (ii) the Common Areas, and (iii) the heating, ventilating, air conditioning, plumbing, electrical,
fire protection, life safety, security and other mechanical, electrical and communications systems of the
Center the Building Systems serving the Center (collectively, the “Building Systems”) up to the point of
connection with the Premises; provided, however, Tenant shall be reimburse Landlord upon demand for
any repairs or maintenance required as a result of (A) Tenant's negligence or willful acts, or those of
anyone claiming by, through or under Tenant, (B) Tenant's failure to observe or perform any condition or
agreement contained in this Lease, or (C) any Alterations made by Tenant or anyone claiming by, through
or under Tenant. Notwithstanding anything to the contrary contained herein, Landlord shall not be liable
to Tenant for failing to make any repairs or to perform any maintenance required to be made by Landlord
under this Lease until Landlord has had a reasonable opportunity to repair the same after being notified of
the need for such repair (but in no event less than thirty (30) days following such notice).
(b)
Tenant’s Obligations. Except as expressly provided in Section 1.2 of the Work Letter
attached hereto as Exhibit B, Tenant shall, at all times to Landlord’s reasonable satisfaction and at
Tenant’s expense, keep all parts of the Premises, including, as applicable, any heating, ventilation and
cooling equipment exclusively serving the Premises (“HVAC”), utility lines from and after the point of
connection with the Premises, and all equipment, fixtures, floor coverings, doors, door frames, door
checks, windows, window frames, plate glass and storefronts and storefront awnings in good order and
repair and in a clean, sanitary and safe condition and in accordance with all applicable laws, ordinances,
orders, rules, regulations and requirements of (i) federal, state, county, municipal and other governmental
or quasi-governmental agencies having or claiming jurisdiction over the Premises or the Center, (ii) the
insurance underwriting board or insurance inspection bureau having or claiming jurisdiction, and (iii) all
insurance companies insuring all or any part of the Premises or improvements or both ((i), (ii) and (iii),
collectively, “Requirements”). Tenant shall, at Tenant’s expense, maintain a contract for the regular
repair and maintenance of the HVAC with a contractor approved by Landlord in writing, such approval
not to be unreasonably withheld; provided, however, Landlord shall have the right, at Landlord’s option,
to retain a third party contractor to provide the regular maintenance and repair of the HVAC in which
event Tenant shall reimburse Landlord, within ten (10) days of receipt of a written invoice, for all costs
and expenses charged by such third party contractor for the maintenance and repair of the HVAC. If
Tenant refuses or neglects to make repairs and/or maintain the Premises, or any part thereof, in a first
class condition (including, without limitation, any failure by Tenant to keep the Premises free of vermin
or any other pests), Landlord shall have the right, but not the obligation, to make such repairs or perform
such maintenance on behalf of or for the account of Tenant (A) immediately, in the event of an
emergency or (B) upon ten (10) days’ written notice of its election to do so, in non-emergency
circumstances, if Tenant does not commence to make such repairs and/or perform such maintenance
during such ten (10) day period, or if Tenant after commencing same fails to diligently prosecute the same
to completion. In any such event, the direct cost of such work together with any incremental property
management costs incurred by Landlord shall be paid for by Tenant as Additional Rental upon receipt of
an invoice therefor.
(c)
Waiver. Landlord shall not be liable for, and there shall be no abatement of rent
on account of, any interference with Tenant’s business arising from any repairs, maintenance, alteration
or improvement in or to any portion of the Premises, Common Areas, and/or Center or in to the fixtures,
appurtenances or equipment therein. Tenant hereby expressly waives the right to make repairs at
Landlord’s expense or in lieu thereof to vacate the Premises as provided for in Section 1941 and Section
1942 of the California Civil Code, any amendment thereof or any law of similar import that may hereafter
be enacted.
Article 10 – Alterations
(a)
Work Letter. The Premises are being delivered to Tenant in accordance with the Work
Letter attached as Exhibit B. All Tenant Improvements (as described in the Work Letter) shall be
performed in accordance with the Work Letter and Section 10(c) below.
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(b)

Alterations.

(i)
Following the completion of the Tenant Improvements (as described in the Work
Letter attached hereto as Exhibit B), Tenant shall not make any alterations, modifications or
improvements to the Premises (collectively, “Alterations”) without the prior written consent of Landlord,
which consent (A) may be withheld in Landlord’s sole discretion for Alterations affecting any Building
Systems or structural components of the Center (collectively, “Structural Alterations”), but (B) shall not
be unreasonably withheld for any other Alterations . Landlord has established a design review process
(the “Design Review Process”) for the Center and specifications (the “Tenant Design Guidelines”) for
the Center to be used in the construction of any Alterations in the Premises, which Design Review
Process and Tenant Design Guidelines, each as the same may be amended and modified from time to
time, are available upon request. In connection with any request for consent to any Alterations under this
Section 10(b), Tenant shall adhere to the Design Review Process and the Tenant Design Guidelines.
(ii)
Subject to Landlord’s right to require their removal as hereinafter provided in this
Section 10(b), all Alterations and any improvements to the Premises comprising of Tenant Improvements
(as described in the Work Letter attached hereto as Exhibit B) (collectively, “Improvements”) shall
become the property of Landlord and shall be surrendered with the Premises upon the expiration or
sooner termination of the Term. Unless otherwise agreed in writing, Landlord may require that any or all
Improvements be removed by Tenant, at Tenant’s expense, by the expiration or sooner termination of the
Term, notwithstanding Landlord’s consent to their installation. Landlord may require Tenant to remove,
at Tenant’s expense and at any time, all or any part of the Improvements made without Landlord’s
consent required hereunder.
(iii)
Prior to commencement of construction of the Alterations, Tenant shall deliver to
Landlord any required building permit and other governmental authorization covering the Alterations.
All Alterations shall be made by Tenant at Tenant’s sole cost and expense and Tenant shall pay promptly
for any work done by Tenant (or material furnished therefor) in, on or about the Premises. Tenant shall
give Landlord at least ten (10) days’ notice prior to commencing any Alterations to allow Landlord time
to post a Notice of Non-Responsibility. During construction of the Alterations, Tenant shall require its
contractor to maintain insurance in accordance with the Insurance Requirements set forth in Exhibit C
attached hereto. Any and all of the Improvements shall (A) be completed in accordance with plans
approved by Landlord within a reasonable period of time, subject to a firm outside date which shall be
reasonably determined by Landlord, on a case-by-case basis based on the extent and nature of the
applicable Alteration, at the time Landlord consents to the same, (B) be carried out in a good,
workmanlike and prompt manner, (C) comply with all applicable Requirements, and (D) be subject to
monitoring and inspection by Landlord or its employees, agents or contractors. With respect to any
Structural Alterations Tenant shall reimburse Landlord upon demand for all costs incurred by Landlord in
connection with the review and approval of the proposed Structural Alterations and for all costs incurred
in monitoring construction of such Structural Alterations. Tenant shall not use any portion of the
Common Areas in connection with the making of any Alterations, nor shall Tenant store any materials in
such areas. Upon completion of any Alterations, Tenant shall (1) cause a Notice of Completion to be
recorded in the office of the Recorder of the City and County of San Francisco in accordance with
Section 3093 of the Civil Code of the State of California or any successor statute, (2) deliver to Landlord
a reproducible copy of the “as built” drawings of the Alterations and CAD files, and (3) deliver to
Landlord evidence of payment, contractors’ affidavits and full and final waivers of all liens for labor,
services or materials.
(iv)
Related Costs. If any Alterations which Tenant desires to construct would result
in Landlord being required to make any alterations and/or improvements to other portions of the Center in
order to comply with any applicable Requirements (including, without limitation, ordinances intended to
provide full access to handicapped persons), then Tenant shall be precluded from making such Alterations
unless Tenant agrees in writing to pay for all of Landlord’s costs (the “Related Costs”) for such related
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alterations and/or improvements, including, without limitation, architectural, permitting, construction and
construction management costs. Landlord’s consent to any such Alterations shall be conditioned upon
receipt of Tenant’s advance payment in the amount of one hundred percent (100%) of the total estimated
Related Costs. In the event of any subsequent increase in such estimate including, without limitation, as a
result of any change orders requested by Landlord, Tenant shall pay to Landlord upon demand one
hundred percent (100%) of the amount of such increase. The balance, if any, of the actual Related Costs
over such prior advance payment(s) received by Landlord from Tenant, shall be payable by Tenant as
additional rental within ten (10) days following receipt of Landlord’s invoice therefor.
(c)
Labor Harmony. Tenant shall not, at any time prior to or during the Term, use any
contractors, laborers or materials the use of which would create any conflicts with other contractors
and/or laborers employed by Landlord in the construction, maintenance or operation of the Center or
would cause any jurisdictional or other labor disputes thereat. Without limiting the foregoing or any other
provision of this Lease, Tenant shall comply with the requirements set forth in Section 24 of Exhibit F
attached hereto.
Article 11 – Fixtures and Personal Property
Any trade fixtures, signs and other personal property of Tenant not permanently affixed to the
Premises shall remain the property of Tenant, and Tenant shall have the right, at any time, and from time
to time, to remove any and all of its trade fixtures, signs and other personal property which it may have
stored or installed in the Premises, including but not limited to counters, shelving, showcases, mirrors and
other movable personal property. Tenant at its expense shall immediately repair any damage caused to
the Premises by reason of the removal of any such trade fixtures, signs, and other personal property.
Article 12 – Compliance with Laws
(a)
Compliance Generally. Tenant shall comply with all present and future Requirements
affecting the use and occupancy of the Premises and the cleanliness, safety and operation thereof, and
with any and all recorded covenants, conditions and restrictions affecting the Center or any portion
thereof, whether in effect at the time of the execution of this Lease, or adopted or recorded any time
thereafter, and whether or not within the present contemplation of the parties. Without limiting the
foregoing, Tenant shall comply with the regulations and requirements of any insurance underwriter,
inspection bureau or similar agency with respect to the Premises and shall permit Landlord to comply
with such recommendations and requirements to the extent compliance is Landlord’s obligation hereunder
or pursuant to the subject recommendation or requirement. If Tenant’s conduct or use of the Premises
causes any increase in the premium for such insurance policies, then Tenant shall reimburse Landlord for
any such increase.
(b)
Certified Access Specialist Inspections. A Certified Access Specialist (“CASp”) can
inspect the subject Premises and determine whether the subject Premises comply with all of the applicable
construction-related accessibility standards under state law. Although state law does not require a CASp
inspection of the subject Premises, the commercial property owner or lessor may not prohibit the lessee or
tenant from obtaining a CASp inspection of the subject premises for the occupancy or potential
occupancy of the lessee or tenant, if requested by the lessee or tenant. The parties shall mutually agree on
the arrangements for the time and manner of the CASp inspection, the payment of the fee for the CASp
inspection, and the cost of making any repairs necessary to correct violations of construction-related
accessibility standards within the Premises.
(c)
Hazardous Materials. Tenant shall at all times and in all respects comply with all
Environmental Laws (as hereinafter defined). Tenant shall not cause or permit the escape, disposal or
release of any Hazardous Materials (as hereinafter defined) to or from the Premises. Tenant shall not
cause or permit the generation, manufacture, production, processing, storage or use of any Hazardous
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Materials on the Premises, nor allow to be brought into the Center any such Hazardous Materials;
provided, however, Tenant may use and store reasonable quantities of cleaning and office products
customarily used in Tenant’s retail business so long as such use and storage, and any disposal thereof, is
done in compliance with all applicable Environmental Laws and with prudent industry practices
regarding management of such substances. If any lender or governmental agency requires testing to
ascertain whether there has been any release of Hazardous Materials, then the reasonable costs thereof
shall be reimbursed by Tenant to Landlord upon demand as additional charges if such requirement applies
to the Premises. In addition Tenant shall execute affidavits, representations and the like from time to time
at Landlord’s request concerning Tenant’s best knowledge and belief regarding the presence of
Hazardous Materials on the Premises. In all events, Tenant shall indemnify, defend and hold Landlord
and the other Landlord Entities (as defined in Article 14 below) harmless, in the manner provided in
Section 14(a) hereof, from any and all losses, damages, claims, costs and expenses (including but not
limited to attorneys’ fees), judgments, suits, and direct or vicarious liability for any damage to any
property or injury, illness or death of any person incurred in connection with or arising from (i) any
release of Hazardous Materials on the Premises occurring while Tenant is in possession, (ii) any release
of Hazardous Materials elsewhere in the Center if caused by Tenant or persons acting under Tenant, or
(ii) any failure to perform Tenant's obligations regarding Hazardous Materials provided for under this
Lease. The covenants contained herein shall survive the expiration or earlier termination of the Lease.
As used herein, “Hazardous Materials” means (A) petroleum or chemical products or wastes, whether in
liquid, solid, or gaseous form, or any fraction or by-product thereof, (B) asbestos or asbestos-containing
materials, (C) polychlorinated biphenyls (pcbs), (D) radon gas, (E) any explosive or radioactive
substances, (F) lead or lead-based paint, or (G) any other substance, material, waste or mixture which is
or shall be listed, defined, or otherwise determined by any governmental authority to be hazardous, toxic,
dangerous or otherwise regulated, controlled or giving rise to liability under any Environmental Laws. As
used herein, “Environmental Laws” means any federal, state or local law (whether imposed by statute,
ordinance, rule, regulation, administrative or judicial order, or common law), now or hereafter enacted,
governing health, safety, industrial hygiene, the environment or natural resources, or Hazardous
Materials, including, without limitation, such laws governing or regulating (x) the use, generation,
storage, removal, recovery, treatment, handling, transport, disposal, control, release, discharge of, or
exposure to, Hazardous Materials, (y) the transfer of property upon a negative declaration or other
approval of a governmental authority of the environmental condition of such property, or (z) requiring
notification or disclosure of releases of Hazardous Materials or other environmental conditions whether or
not in connection with a transfer of title to or interest in property.
Article 13 – Insurance
(a)
Tenant’s Insurance. Tenant shall procure and maintain the insurance, in the amounts and
forms, as described in the Insurance Requirements attached hereto as Exhibit C. Landlord may, upon
reasonable notice and reasonable grounds increase or change the required insurance hereunder, in which
event Tenant shall obtain such required insurance. The minimum amounts of insurance required
hereunder shall not be construed to limit the extent of Tenant’s liability under the Lease. Approval of the
insurance by Landlord shall not relieve or decrease Tenant's liability hereunder.
(b)
Waiver of Subrogation. Notwithstanding anything to the contrary herein, Tenant waives
any right of recovery against Landlord for any loss or damage to the extent the same is required to be
covered by Tenant's insurance hereunder. Tenant shall obtain from its insurer a waiver of subrogation the
insurer may have against Landlord or any other Landlord Entity in connection with any loss or damage
covered by Tenant's property insurance and worker's compensation insurance policies.
Article 14 – Indemnification and Waiver
(a)
Indemnification. Except to the extent caused solely and exclusively by the willful
misconduct of Landlord, Tenant shall indemnify, protect, defend and hold Landlord and the other
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Landlord Entities harmless from and against any and all losses, damages, claims, costs and expenses
(including but not limited to attorneys’ fees), judgments, suits, and direct or vicarious liability for any
damage to any property or injury, illness or death of any person incurred in connection with or arising
from: (i) any cause whatsoever occurring at any time in or on the Premises; or (ii) any acts, omissions or
negligence of Tenant or of any person claiming by, through or under Tenant, or of the contractors, agents,
servants, employees, licensees, guests or invitees of Tenant or any such person occurring in, on, or about
any part of the Center other than the Premises. As used herein, “Landlord Entities” shall mean
Landlord, each of the entities specifically identified as “Additional Insureds” in Exhibit C attached hereto
(as the same may be amended from time to time), the member agencies of the TJPA and any and all
subsidiaries and affiliates of any of the foregoing, their agents, servants, directors, officers, employees
and the holders of all or any part of any direct or indirect equity or ownership interest(s) (whether stock,
partnership interest, beneficial interest in a trust, membership interest, or other interest of an ownership or
equity nature) in any entity at any tier of ownership that directly or indirectly owns or holds any
ownership or equity interest in any of the foregoing. The provisions of this Section 14(a) shall survive the
expiration or earlier termination of this Lease with respect to any damage, injury, illness or death caused
by an event, action or failure to act occurring prior to such expiration or termination.
(b)
Waiver. Neither Landlord nor any other Landlord Entity shall be liable or responsible in
any way for, and Tenant waives all claims against Landlord and the other Landlord Entities and assumes
all risk with respect to or arising out of (i) any damages for which Tenant is required to insure hereunder,
(ii) any death or any injury of any nature whatsoever that may be suffered or sustained by Tenant or any
employee, licensee, invitee, guest, agent or customer of Tenant or any other person claiming through or
under Tenant, from any causes whatsoever except if caused solely by the willful misconduct of Landlord,
and/or (iii) any loss, damage or injury to any property belonging to Tenant or its employees, agents,
customers, licensees, invitees, guests or any other person except if caused solely by the willful
misconduct of Landlord. Without limiting the generality of the foregoing, neither Landlord nor any other
Landlord Party shall be liable for any damage or damages of any nature whatsoever including, without
limitation, consequential damages or loss of profit or business opportunity caused by explosion, fire, theft
or breakage, by any sprinkler, drainage or plumbing systems, by the failure for any reason to supply
adequate drainage, by the interruption of any public utility or service, by steam, gas, water, rain or other
substances leaking, issuing or flowing into any part of the Premises, by natural occurrence, acts of the
public enemy, riot, strike, insurrection, war, court order, requisition or order of governmental body or
authority, or for any damage or inconvenience which may arise as a result of repair, maintenance or
alteration of any part of the Center, or by anything done or omitted to be done by any tenant, occupant or
person in the Center. The provisions of this Section 14(b) shall survive the expiration or earlier
termination of this Lease.
Article 15 – Damage and Destruction
In the event of a fire or other casualty in the Premises, Tenant shall immediately give notice
thereof to Landlord. The following provisions shall apply to fire or other casualty occurring in the
Premises and/or the Center:
(a)
If the damage is limited solely to the Premises (including without limitation any
Improvements made by or for the benefit of Tenant), unless this Lease is otherwise terminated pursuant to
the provisions of Section 15(b) or (c) below, then Tenant shall be obligated to repair and rebuild the nonstructural portions of the Premises at Tenant’s sole cost and expense and shall proceed diligently to do so.
For purposes of this Article 15, “non-structural portions of the Premises” includes, without limitation,
infill block walls, stud walls, the Premises storefront and all Improvements, but excludes portions of the
Premises consisting of primary structural elements of the Center (“Structural Premises Portions”)
including, without limitation, elevator shafts, support columns and shear walls.
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(b)
If any portions of the Center outside the boundaries of the Premises (the “Non Premises
Portions”) are damaged or destroyed (whether or not the Premises are also damaged or destroyed) or any
Structural Premises Portions are damaged or destroyed, and the Non Premises Portions and/or Structural
Premises Portions, as applicable, can be repaired within one hundred eighty (180) days (the “Restoration
Period”) following the date of the damage or destruction (the “Casualty Date”), and provided Landlord
determines it is economically feasible to do so, then Landlord shall so inform Tenant within sixty (60)
days following the Casualty Date and Landlord shall diligently proceed to repair such Non Premises
Portions and/or such Structural Premises Portions, as applicable; provided, however, that Landlord shall
have no obligation to repair or restore any Tenant Improvements or Alterations performed by or for the
benefit of Tenant. If such damage cannot, in Landlord’s opinion, be repaired within the Restoration
Period, then Landlord may nonetheless elect, upon notice to Tenant within sixty (60) days after the
Casualty Date, to repair such damage to the Non Premises Portions and/or the Structural Premises
Portions, as applicable, and shall thereafter diligently pursue the completion thereof. If Landlord so elects
to repair such damage and even if, notwithstanding the provisions of Section 15(c) below, such repairs
would require the demolition and reconstruction of the Premises in connection therewith (which
reconstruction would be the obligation of Tenant, at Tenant’s sole cost and expense, to the extent of the
portions of the Premises other than the Structural Premises Portions), then this Lease shall remain in full
force and effect, but otherwise Landlord shall notify Tenant within sixty (60) days following the Casualty
Date of the termination of this Lease effective as of the date of such notice.
(c)
A total destruction of the Premises shall automatically terminate this Lease. The
provisions of this Lease, including this Article 15, constitute an express agreement between Landlord and
Tenant with respect to any and all damage to, or destruction of, all or any part of the Premises or any
other portion of the Center. In the event of a conflict between California Civil Code Sections 1932(1) and
(2), 1933(4) and 1942 and this Lease with respect to any destruction of the Premises, the terms and
provisions of this Lease shall control. Nothing herein shall obligate Landlord to perform any repairs or
reconstruction except as set forth in Section 15(b).
(d)
If the Premises are partially destroyed or damaged, Tenant shall have no claim against
Landlord for any damage suffered by reason of any such damage, destruction, repair or restoration nor
shall Landlord be liable for any inconvenience or annoyance to Tenant or its visitors, or injury to Tenant’s
business resulting in any way from such damage or the repair thereof. Notwithstanding the foregoing,
during any period when Tenant’s use of the Premises is significantly affected by any damage or
destruction resulting from a fire or other casualty and the Premises (or portion thereof) are not occupied
by Tenant as a result thereof, the Base Rent shall abate in the proportion by which (i) the area of the part
of the Premises the use of which is so affected bears to (ii) the Floor Area of the Premises, beginning on
the first (1st) day following any deductible period applicable to Landlord’s business income insurance or,
if no such insurance is maintained by Landlord, then beginning on the sixth (6th) day following the event
causing the subject damage or destruction, as reasonably determined by Landlord, until such time as the
Premises are made tenantable or Tenant otherwise occupies the Premises for the purposes permitted under
this Lease; provided, however, that there shall be no such abatement if the damage or destruction resulted
in whole or in part from the negligence or willful acts of Tenant, its agents or employees.
(e)
The proceeds from any insurance paid by reason of damage to or destruction of the
Center or any part thereof, which is insured by Landlord or its property manager, shall belong to and be
paid to Landlord.
(f)
If this Lease is not terminated as provided above, then Tenant shall repair and replace its
merchandise, trade fixtures, furnishings and equipment in a manner and to a condition at least equal to
that which existed prior to its damage or destruction. Except as herein expressly provided to the contrary,
this Lease shall not terminate nor shall there be any abatement of rent or other charges or items of
additional rent as the result of a fire or other casualty.
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Article 16 – Eminent Domain
(a)
Taking. If all or a portion of the Premises are taken under the power of eminent domain
by any public or quasi-public authority, or if all or any part of the Premises is sold or transferred in lieu
thereof, this Lease shall terminate and expire as to the part so taken as of the date of such taking, and, in
the case of a partial taking, either Landlord or Tenant may terminate this Lease as to the balance of the
Premises by giving notice to the other, in writing, within thirty (30) days after the date of such taking;
provided, however, that a condition to the exercise of such right to terminate by Tenant shall be that the
portion of the Premises shall be of such extent and nature as substantially to handicap, impede and impair
Tenant’s use of the balance of the Premises for the purposes permitted by this Lease. If a material part of
the Center is condemned or taken or if substantial alteration or reconstruction of the Center is, in
Landlord’s opinion, necessary or desirable as a result of a condemnation or taking, whether or not any
portion of the Premises is condemned or taken, Landlord may terminate this Lease by written notice to
Tenant within thirty (30) days after the date of such taking. In the event of a taking of the Premises which
results in a termination of this Lease, effective as of the date of the taking (“Taking Date”), Base Rent
and all other charges previously paid by Tenant to Landlord hereunder shall be prorated as of the Taking
Date and thereafter Landlord and Tenant shall have no further obligations under this Lease except for
those which survive the termination of this Lease pursuant to its terms. In the event of a partial taking of
the Premises which does not result in a termination of this Lease, Base Rent shall be equitably reduced by
Landlord. Tenant hereby waives the provisions of any applicable statute allowing either party to petition
the court of competent jurisdiction to terminate this Lease in the event of a partial taking of the Premises,
including, without limitation, any and all rights it might otherwise have pursuant to Section 1265.130 of
the California Code of Civil Procedure.
(b)
Awards. Landlord shall be entitled to any and all compensation, damages, income, rent,
awards, or any interest therein whatsoever which may be paid or made in connection with a taking, and
Tenant shall have no claim against Landlord for the value of any unexpired term of this Lease or
otherwise. Tenant shall be entitled to initiate a separate action for its relocation costs (except with respect
to any taking or partial taking by any governmental or quasi-governmental authority to which the waiver
set forth in Section 26(f) applies), and for loss of any Alterations made by Tenant and trade fixtures
installed at Tenant’s cost, provided any award to Tenant in such action does not reduce the award which
would otherwise accrue to Landlord.
Article 17 – Assignment and Subletting
(a)
Transfers. Tenant shall not directly or indirectly transfer, assign, sublet, enter into license
or concession agreements, change ownership, mortgage, pledge, encumber or hypothecate this Lease or
the Tenant’s interest in and to the Premises (individually and collectively, a “Transfer”) without first
procuring the written consent of Landlord, which consent shall not be unreasonably withheld. Any
attempted Transfer without the written consent of Landlord shall constitute an immediate Event of
Default hereunder and shall be voidable at Landlord's election. The prohibitions of this Article 17 shall
apply to a Transfer when such transfer occurs by operation of law, legal process, receivership, bankruptcy
or otherwise.
(b)
Changes in Tenant. If Tenant is a corporation, any dissolution, merger, consolidation or
other reorganization of Tenant (excluding a reorganization where Tenant remains the controlling party),
or the sale or other transfer of a controlling percentage of the capital stock of Tenant (other than in a
public offering) or the sale of fifty percent (50%) or more of the value of the assets of Tenant, shall be
deemed a voluntary assignment of this Lease by Tenant. The phrase “controlling percentage” shall mean
the ownership of, and the right to vote, stock possessing fifty percent (50%) or more of the total combined
voting power of all classes of Tenant’s capital stock issued, outstanding, and entitled to vote for the
election of directors. The preceding two sentences shall not apply to corporations the stock of which is
traded through an exchange or over the counter. If Tenant is a partnership, a withdrawal or change,
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whether voluntary, involuntary, or by operation of law, of any partner or partners owning a total of fifty
percent (50%) or more of the partnership, or the dissolution of the partnership, shall be deemed a
voluntary assignment of this Lease by Tenant. If Tenant is a limited liability company, a withdrawal or
change, whether voluntary, involuntary or by operation of law, of either (i) any managing member or (ii)
any member or members owning fifty percent (50%) or more of the total membership interests in the
company, or the dissolution of the company, shall be deemed a voluntary assignment of this Lease by
Tenant. If Tenant consists of more than one person, a purported assignment, voluntary, involuntary, or by
operation of law, by any one of the persons executing this Lease shall be deemed a voluntary assignment
of this Lease by Tenant.
(c)
Subsequent Transfers. The consent by Landlord to any Transfer shall not constitute a
waiver of the necessity for such consent to any subsequent Transfer. In no event shall any assignee or
subtenant of Tenant or any subsequent assignee or subtenant be permitted to further transfer, assign,
sublet, enter into license or concession agreements, change ownership or hypothecate this Lease or its
interest in and to the Premises or this Lease in whole or in part, or otherwise permit occupancy of all or
any part thereof by anyone with, through or under it, without first procuring the written consent of
Landlord in accordance with this Article 17.
(d)
Documentation. Each Transfer to which there has been consent shall be by instrument in
writing, in form reasonably satisfactory to Landlord, and shall be executed by Tenant and the transferee,
assignee, sublessee, licensee, concessionaire or mortgagee which shall agree in writing for the benefit of
the Landlord to assume and be bound by, the terms, covenants and conditions of this Lease to be
performed by Tenant and shall expressly waive entitlement to any and all relocation assistance and
benefits in connection with this Lease or the subject sublease, as applicable. One executed copy of such
written instrument shall be delivered to Landlord within ten (10) days of the date of execution.
(e)
Consent Process. If Tenant intends to effect a Transfer other than a hypothecation of this
Lease, Tenant shall give prior written notice of such intent, specifying therein the proposed assignee,
sublessee, licensee or concessionaire and providing such information with respect thereto including,
without limitation, information concerning the principals thereof and such credit, financial and business
experience information relating to the proposed assignee, sublessee, licensee or concessionaire as
Landlord requires. Landlord shall within thirty (30) days after receipt of such notice and information
elect in writing to either (i) consent to the proposed Transfer, (ii) refuse to consent to the proposed
Transfer, or (iii) cancel this Lease. The period of time within which Landlord must respond to a request
by Tenant for consent to an assignment of this Lease shall not begin to run until Tenant has provided to
Landlord all of the information to which Landlord is reasonably entitled in order to evaluate the proposed
transaction. Tenant shall reimburse Landlord upon demand for Landlord’s reasonable attorneys’ fees and
administrative expenses incurred in connection with the review, processing and/or preparation of any
documentation of any requested Transfer regardless of whether consent is given or such Transfer is
consummated. Tenant waives the provisions of Civil Code Section 1995.310 with respect to remedies
available to Tenant should Landlord fail to consent to a Transfer.
(f)
Transfer Premium. If Landlord consents to a Transfer, then fifty percent (50%) of any
sums or other economic consideration received by Tenant as a result of such Transfer (after deducting the
sum of any brokerage commissions paid by Tenant in connection with the Transfer and reasonable
attorneys’ fees incurred by Tenant in negotiating and documenting the Transfer, which attorneys’ fees
shall not exceed Two Thousand Five Hundred Dollars ($2,500.00) for each such Transfer, which sum
shall be amortized on a straight line over the effective term of the Transfer) whether denominated rent or
otherwise, which exceed, in the aggregate, the total sums which Tenant is obligated to pay Landlord
under this Lease (prorated as to any sublease, license or concession agreement to reflect obligations
allocable to that portion of the Premises subject to such sublease, license or concession agreement) shall
be payable to Landlord as Additional Rent under this Lease within ten (10) days of Tenant’s receipt from
the applicable transferee, without affecting or reducing any other obligation of Tenant hereunder. In
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addition to the foregoing, Tenant shall deliver to Landlord a statement within thirty (30) days after the end
of each calendar year, and within thirty (30) days after the expiration or earlier termination of the Term,
specifying with respect to the prior calendar year, (i) each sublease, assignment, licensing and/or
concession agreement which was in effect during any portion of the year covered by such statement and
(ii) a computation in reasonable detail showing the amounts paid by Tenant to Landlord pursuant to this
Section 17(f) (and if the amounts so paid are less than the amounts owed to Landlord under this Section
17(f), the amount of such underpayment) and applicable to (A) the year covered by such statement and
(B) prior years. Landlord or its authorized representatives shall have the right at all reasonable times to
audit the books, records and papers of Tenant relating to any Transfer, and shall have the right to make
copies thereof. If the amounts paid by Tenant to Landlord pursuant to this Section 17(f) respecting any
Transfer shall be found understated, Tenant shall, within thirty (30) days after demand, pay the deficiency
and, if such amounts are found to be understated by more than two percent (2%), Tenant shall reimburse
Landlord for Landlord’s costs of such audit.
(g)
Effect of Transfer. No Transfer shall release Tenant or any guarantor from its obligations
under or in connection with this Lease or alter the primary liability of Tenant to pay Rent due hereunder
or be deemed to waive or modify any of the terms and conditions of this Lease. The acceptance of rent by
Landlord from any other person shall not be deemed to be a waiver by Landlord of any provision hereof.
If any transferee defaults in the performance of any of the terms hereof, Landlord may proceed directly
against Tenant without the necessity of exhausting its remedies against such transferee. Landlord may
consent to subsequent transfers of this Lease or amendments or modifications to this Lease with
transferees of Tenant, without obtaining Tenant’s consent thereto, and such action shall not relieve Tenant
of its liability under this Lease.
(h)

Affiliated Companies/Restructuring of Business Organization

(i)
For purposes of this Section 17(h) and as used herein and elsewhere in this
Lease, the following capitalized terms shall have the following meanings:
(A)
common control with Tenant.

“Affiliate” shall mean an entity controlled by, controlling or under

(B)
“Exempt Affiliate” shall mean (1) any entity which purchases all or
substantially all of the assets or ownership interests of Tenant, or (2) any entity into which Tenant is
merged or consolidated (other than a consolidation in connection with a bankruptcy or insolvency
proceeding).
(ii)
Notwithstanding anything to the contrary contained herein, the assignment of this
Lease to an Exempt Affiliate (each an “Exempt Affiliate Transfer”) shall not require Landlord’s prior
consent or compliance with Sections 17(e) or 17(f) above, provided that the following conditions are
satisfied:
(A)
the Exempt Affiliate intends to use the Premises only for the Permitted
Use and not for any other purpose or in any manner which would result in more than a reasonable and
safe number of occupants within the Premises;
(B)
obligations of this Article 17;

any such Exempt Affiliate was not formed as a subterfuge to avoid the

(C)
Tenant gives Landlord at least thirty (30) days prior written notice of any
such assignment to an Exempt Affiliate;
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(D)
such Exempt Affiliate has, as of the effective date of any such
assignment, a tangible net worth and net income, in the aggregate, computed in accordance with standard
commercial real estate accounting practices (but excluding goodwill as an asset), which is at least equal to
the greater of those of Tenant immediately prior to the effective date of any such assignment and those of
Tenant at the time of executed of this Lease, and which in all cases is sufficient to meet the obligations of
Tenant under this Lease;
(E)
any such assignment shall be subject to all of the terms and provisions of
this Lease, and such Exempt Affiliate shall assume, in a written document reasonably satisfactory to
Landlord and delivered to Landlord upon or prior to the effective date of such assignment, all the
obligations of Tenant under this Lease and such Exempt Affiliate will become and remain fully liable for
all obligations to be performed by Tenant under this Lease; and
(F)
Tenant under this Lease.

Tenant shall remain fully liable for all obligations to be performed by

(iii)
Additionally, notwithstanding anything to the contrary contained herein, Tenant
shall have the right to assign this Lease or sublet all or any portion of the Premises to an Affiliate (each a
“Non-Exempt Affiliate Transfer”) provided that Tenant first procures the written consent of Landlord
with respect to such Non-Exempt Affiliate Transfer, which consent shall not be unreasonably withheld.
The parties hereby agree that it shall be reasonable under this Lease and under any applicable
Requirements for Landlord to withhold consent to any proposed Non-Exempt Affiliate Transfer where
one or more of the following apply, without limitation as to other reasonable grounds for withholding
consent:
(A)

any such Affiliate was formed as a subterfuge to avoid the obligations of

this Article 17;
(B)
the Affiliate is of a character or reputation or engaged in a business
which is not consistent with the quality of the Center or Landlord’s desired tenant mix at the Center, in
Landlord’s sole judgement;
(C)
the Affiliate intends to use the Premises for a purpose other than the
Permitted Use or in any manner which would result in more than a reasonable and safe number of
occupants within the Premises;
(D)
the Affiliate is not a party of reasonable financial worth and/or financial
stability that has and will continue to have sufficient financial strength to perform all of the remaining
obligations of Tenant under the Lease from and after the date of assignment or subletting, as reasonably
determined by Landlord based on Landlord’s then applicable underwriting standards for tenants at the
Center, taking into account all relevant facts and circumstances; and/or
(E)
the proposed assignment or subletting would cause Landlord to be in
violation of another lease or agreement to which Landlord is a party, or would give an occupant of the
Center a right to cancel its lease.
Except as otherwise expressly set forth in this Section 17(h)(iii), all of the terms and provisions of this
Article 17 shall apply with respect to any Non-Exempt Affiliate Transfer; provided however, that (1)
Landlord shall not have the right to cancel this Lease in connection with any request for consent to a NonExempt Affiliate Transfer under clause (iii) of Section 17(e) above and (2) Section 17(f) shall not be
applicable to any Non-Exempt Affiliate Transfer consented to by Landlord hereunder.
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(iv)
Notwithstanding anything to the contrary set forth in Section 17(b) above, the
transfer of any ownership interests in Tenant for family estate planning purposes to (1) United States
domiciled trusts established for the benefit of the transferor and/or the children, stepchildren,
grandchildren, spouse, siblings, or parents (collectively, “Immediate Family Members”) of such
transferor or (2) partnerships or limited liability companies of which the partners or members,
respectively, are comprised entirely of (I) such transferor and/or Immediate Family Members (each of
whom must have obtained the legal age of majority) of such transferor, or (II) United States domiciled
trusts established for the benefit of the transferor and/or Immediate Family Members of the transferor
(each an “Estate Planning Transfer”) shall not constitute a voluntary assignment of this Lease by
Tenant or require Landlord’s prior consent so long as (A) Tenant gives Landlord at least thirty (30) days
prior written notice of any such Estate Planning Transfer and (B) such Estate Planning Transfer does not
result in a change in the day-to-day management and control of Tenant.

Article 18 – Access to Premises
Upon telephonic notice to Tenant’s on-site manager or other designated representative
(except in an emergency, when no notice shall be required), Landlord, its agents, employees and any
person authorized by Landlord, may enter the Premises at reasonable hours for the purpose of: (a)
inspecting the condition of same; (b) making such repairs, additions or improvements thereto, or to the
Center, as Landlord may elect or be required to make (including, without limitation, any repairs or
improvements necessary for compliance with applicable Requirements); (c) exhibiting the same to
contractors, prospective purchasers, lenders or, during the last twelve (12) months of the Term or at any
time during the continuance of an Event of Default, prospective tenants; (d) determining whether Tenant
is complying with its obligations hereunder; (e) supplying any service to be provided by Landlord to
Tenant or to any other tenant of the Center; and (f) placing notices, including, without limitation, notices
of non-responsibility. Neither Tenant nor any person within Tenant’s control shall interfere with such
notices. Except as otherwise provided in this Lease and in cases of emergency, in exercising its rights
under this Article 18, Landlord shall use commercially reasonable efforts not to unreasonably disturb
Tenant’s conduct of business in the Premises. Tenant hereby waives any claim for damages for any
injury or inconvenience to or interference with Tenant’s business, any loss of occupancy or quiet
enjoyment of the Premises, and any other loss occasioned by such entry and agrees that no actions taken
by Landlord in accordance with this Article 18 shall relieve Tenant of the performance of any of its
obligations hereunder or be construed as a constructive or actual eviction of Tenant from the Premises. If
entry is desired by Landlord in non-emergency circumstances, Landlord shall so notify Tenant
telephonically at the telephone numbers set forth in the Basic Lease Information and after attempting to
give or giving such telephonic notice, if the Premises are not made fully available for entry Landlord may
(but shall not be obligated to) enter the Premises in any way necessary and Tenant shall indemnify,
defend and hold Landlord harmless from and against any loss, liability, or claim occasioned by Tenant’s
failure to provide access to the Premises to Landlord. Landlord shall have the right to use any and all
means which Landlord may deem proper to enter the Premises in an emergency, and no such entry by
Landlord shall under any circumstance be construed or deemed to be a forcible or unlawful entry into, or
a detainer of, the Premises or an eviction, actual or constructive, of Tenant from the Premises, or any
portion thereof.
Article 19 – Defaults by Tenant
(a)
Events of Default. The following shall each be deemed to be an event of default (“Event
of Default”) by Tenant under this Lease:
(i)
Tenant’s failure to pay when due any installment of Base Rent or Percentage
Rent; provided, the first two (2) times in any consecutive twelve (12) month period that such failure
occurs, such failure shall not constitute an Event of Default unless Tenant has failed to pay the overdue
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sums in full within five (5) days after Tenant has been given written notice that such payment is overdue;
or
(ii)
Tenant’s failure to pay any other sum when the same becomes due and payable if
such failure continues for more than ten (10) days after written notice thereof from Landlord; or
(iii)
Tenant’s failure to perform or observe any other obligations of Tenant hereunder
(including, but not limited to, Tenant’s failure to comply with the Rules and Regulations, Naming Rights
Requirements, or Governmental Requirements (each as hereinafter defined)) if such failure continues for
more than ten (10) days after written notice thereof from Landlord, unless such default cannot be
reasonably cured within such ten (10) day period and Tenant has within such period commenced and is
pursuing the curing of such default with due diligence; or
(iv)
Tenant’s abandonment or vacation of a substantial portion of the Premises, or
failure to conduct its business in the manner prescribed herein for a continuous period in excess of five (5)
business days; or
(v)

Tenant’s failure to vacate the Premises immediately upon termination of this

(vi)

Any Transfer except in strict accordance with the Lease; or

(vii)

Any breach of the representations and warranties made by Tenant under Article

Lease; or

25; or
(viii) The leasehold interest of Tenant is levied upon under execution or is attached by
process of law or Tenant’s failure to contest diligently the validity of any lien or claimed lien or to give
sufficient security to Landlord to insure payment thereof or failure to satisfy any judgment rendered
thereon and having the same released, and such default continues for ten (10) days after written notice to
Tenant; or
(ix)
Tenant’s becoming insolvent, admitting in writing its inability to pay its debts
generally as they become due, filing a petition in bankruptcy or a petition to take advantage of any
insolvency statute, making an assignment for the benefit of creditors, making a fraudulent transfer,
applying for or consenting to the appointment of a receiver of itself or of the whole or any substantial part
of its property, or filing or answering a petition seeking reorganization under the federal bankruptcy laws,
as now in effect or hereafter amended, or any other applicable law or statute of the United States or any
state thereof; or
(x)
A court of competent jurisdiction entering an order, judgment or decree
adjudicating Tenant a bankrupt, or appointing a receiver of Tenant, or of the whole or any substantial part
of its property without the consent of Tenant, or approving a petition filed against Tenant seeking
reorganization or arrangement of Tenant under any applicable federal or state bankruptcy laws, as now in
effect or hereafter amended, if such order, judgment or decree is not vacated, set aside or stayed within
thirty (30) days from the date of entry thereof.
(b)
Remedies. Upon the occurrence of any such Event of Default by Tenant, Landlord shall
have, in addition to any other remedies available to Landlord at law or in equity, the option to pursue any
one or more of the following remedies, each and all of which shall be cumulative and nonexclusive,
without any notice or demand whatsoever:
(i)
Landlord may terminate this Lease and Tenant’s right of possession of the
Premises and recover from Tenant: (A) the worth at the time of award of the unpaid rent which had been
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earned at the time of termination; plus (B) the worth at the time of award of the amount by which the
unpaid rent which would have been earned after termination until the time of award exceeds the amount
of such rent loss that Tenant proves could have been reasonably avoided; plus (C) the worth at the time of
award of the amount by which the unpaid rent for the balance of the Term of this Lease after the time of
award exceeds the amount of such rent loss that Tenant proves could be reasonably avoided; plus (D) any
other amount necessary to compensate Landlord for all the detriment proximately caused by Tenant’s
failure to perform its obligations under this Lease or which in the ordinary course of things would be
likely to result therefrom, specifically including but not limited to, brokerage commissions and
advertising expenses incurred, expenses of remodeling the Premises or any portion thereof for a new
tenant, whether for the same or a different use, and any special concessions made to obtain a new tenant.
The term “rent” as used in this Section 19(b) shall be deemed to be and to mean all sums of every nature
required to be paid by Tenant pursuant to the terms of this Lease, whether to Landlord or to others. The
“worth at the time of award” of the amounts referred to in clauses (A) and (B) above shall be computed
by allowing interest at the Interest Rate. The “worth at the time of award” of the amount referred to in
clause (C) above shall be computed by discounting such amount at a rate equal to the discount rate of the
Federal Reserve Board of San Francisco at the time of award plus one percent (1%).
(ii)
Landlord shall have the remedy described in California Civil Code
Section 1951.4 (lessor may continue lease in effect after lessee’s breach and abandonment and recover
rent as it becomes due, if lessee has the right to sublet or assign, subject only to reasonable limitations).
Accordingly, if Landlord does not elect to terminate this Lease on account of any default by Tenant,
Landlord may, from time to time, without terminating this Lease, enforce all of its rights and remedies
under this Lease, including the right to recover all rent as it becomes due.
(iii)
Landlord may, but shall not be obligated to, make any such payment or perform
or otherwise cure any such obligation, provision, covenant or condition on Tenant’s part to be observed or
performed (and may enter the Premises for such purposes). In the event of Tenant’s failure to perform
any of its obligations or covenants under this Lease, and such failure to perform poses a material risk of
injury or harm to persons or damage to or loss of property, then Landlord shall have the right to cure or
otherwise perform such covenant or obligation at any time after such failure to perform by Tenant,
whether or not any such notice or cure period set forth in Section 19(a) above has expired.
(c)
Statutory Notices. Notwithstanding anything to the contrary herein, any notice given by
Landlord pursuant to this Article 19 may be the notice required or permitted pursuant to Section 1161 et
seq. of the California Code of Civil Procedure or successor statutes, and the provisions of this Lease will
not require the giving of a notice in addition to the statutory notice to terminate this Lease and Tenant’s
right to possession of the Premises. The periods specified in Section 19(a) above within which Tenant is
permitted to cure any default following notice from Landlord will run concurrently with any cure period
provided by applicable laws.
(d)
Interest. All delinquent Rent and/or other sums due Landlord under the terms of this
Lease shall bear interest from the date due until paid at the Interest Rate.
(e)
LATE CHARGE. TENANT ACKNOWLEDGES THAT LATE PAYMENT BY
TENANT TO LANDLORD OF RENT OR ANY OTHER SUMS DUE HEREUNDER WILL CAUSE
LANDLORD TO INCUR COSTS NOT CONTEMPLATED BY THIS LEASE, THE EXACT
AMOUNT OF SUCH COSTS BEING EXTREMELY DIFFICULT AND IMPRACTICABLE TO FIX.
SUCH COSTS INCLUDE, WITHOUT LIMITATION, PROCESSING AND ACCOUNTING
CHARGES, AND LATE CHARGES THAT MAY BE IMPOSED ON LANDLORD BY THE TERMS
OF ANY ENCUMBRANCE AND NOTE SECURED BY ANY ENCUMBRANCE COVERING THE
PREMISES. THEREFORE, IF ANY INSTALLMENT OF RENT OR ANY OTHER SUM DUE FROM
TENANT IS NOT RECEIVED BY LANDLORD WHEN DUE, TENANT SHALL PAY TO
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LANDLORD ON DEMAND, AND IN ADDITION TO THE INTEREST PROVIDED
HEREINABOVE, A SUM EQUAL TO TEN PERCENT (10%) OF THE OVERDUE AMOUNT AS A
LATE CHARGE. THE PARTIES AGREE THAT THIS LATE CHARGE REPRESENTS A FAIR AND
REASONABLE ESTIMATE OF THE COSTS THAT LANDLORD WILL INCUR BY REASON OF
SUCH LATE PAYMENT BY TENANT. ACCEPTANCE OF ANY LATE CHARGE SHALL NOT
CONSTITUTE A WAIVER OF TENANT’S DEFAULT WITH RESPECT TO THE OVERDUE
AMOUNT, OR PREVENT LANDLORD FROM EXERCISING ANY OF THE OTHER RIGHTS AND
REMEDIES AVAILABLE TO LANDLORD.
________________
Landlord’s Initials

________________
Tenant’s Initials

(f)
Disclaimers. No act or thing done by Landlord or its agents during the Term shall be
deemed a termination of this Lease or an acceptance of the surrender of the Premises, and no agreement
to terminate this Lease or accept a surrender of the Premises shall be valid unless in writing signed by
Landlord. Landlord’s acceptance of any payments hereunder after the occurrence of an Event of Default
shall not be construed as an accord and satisfaction, compromise or waiver of such default, unless
Landlord so notifies Tenant in writing. Acts of maintenance or preservation or efforts to relet the
Premises or the appointment of a receiver upon initiative of Landlord to protect Landlord’s interest under
this Lease shall not constitute a termination of Tenant’s right to possession. No re-entry or taking
possession of the Premises by Landlord shall be considered as an election to terminate this Lease, nor
shall it cause a forfeiture of rent or other charges remaining to be paid during the balance of the Term
hereof unless a written notice of such intent is given to Tenant or unless the termination hereof is decreed
by a court of competent jurisdiction. Notwithstanding any reletting without termination by Landlord
because of any default by Tenant, Landlord may at any time after such reletting elect to terminate this
Lease for any such default.
Article 20 – Surrender of Premises
At the end of the Term or upon sooner termination of this Lease, Tenant shall peaceably deliver
up to Landlord possession of the Premises, together with all Improvements not required by Landlord to be
removed pursuant to Article 10 above, “broom clean” and with no hazardous conditions or exposed utility
connections therein, in the same condition as when received or first installed, reasonable wear and tear
and damage due to casualty or condemnation excepted. Tenant shall, upon the expiration or sooner
termination of this Lease, remove all signs and other trade fixtures installed by Tenant and repair any
damage caused by such removal. Any property not so removed shall be deemed abandoned by Tenant
and shall become the property of Landlord and may be removed from the Premises by Landlord and
disposed of by Landlord without liability to Tenant. Tenant shall pay to Landlord, upon demand, any and
all expenses incurred in such removal and all disposal charges against such property.
Article 21 – Tenant’s Conduct of Business; Operational Requirements; Center Operations
(a)
Hours of Operation. Tenant shall (i) open for business to the public in the entire
Premises under the trade name specified in the Basic Lease Information on or before the Commencement
Date, fully fixturized, staffed, and stocked with merchandise and inventory, (ii) be continuously open for
business during the minimum required hours set forth in the Basic Lease Summary (the “Minimum
Required Hours”), subject to temporary closures due to permitted remodeling (not to exceed one
hundred twenty (120) days in any calendar year), casualty and condemnation, and (iii) have its display
windows, signs and advertising displays adequately illuminated continuously during the Minimum
Required Hours and one-half (1/2) hour before and one-half (1/2) hour after Minimum Required Hours.
If on any occasion Tenant is not open and conducting business during the Minimum Required Hours,
Tenant shall provide Landlord with written notice of such closure, which notice shall explain the reason
for such closure, within one (1) business day following the date on which such closure occurred. On the
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third (3rd) and each subsequent occasion during any consecutive twelve (12) month period on which (A)
for up to four (4) hours during any day Tenant is not open and conducting business during the Minimum
Required Hours, then Tenant shall pay, in addition to the Annual Rental and all other sums due hereunder,
an amount equal to the per diem Base Rent then in effect, calculated on the basis of a thirty (30) day
month, and (B) for more than four (4) hours during any day Tenant is not open and conducting business
as required hereunder during the Minimum Required Hours, then, at Landlord’s option, Tenant shall pay,
in addition to the Base Rent, Percentage Rent and all other sums due hereunder, an amount equal to three
(3) times the per diem Base Rent then in effect, calculated on the basis of a thirty (30) day month. Tenant
acknowledges that failure to open and conduct business during Minimum Required Hours will (1) be
detrimental to the image of the Center and (2) result in decreased traffic in the Center, thereby potentially
decreasing the sales volume of other tenants of the Center. The exact amount of the damages caused by
Tenant’s failure to be open during Minimum Required Hours is extremely difficult and impracticable to
fix; therefore, the parties agree that the above-described sums represent fair and reasonable estimates of
such damages.
(b)

Operational Requirements.

(i)
Tenant shall comply with the rules and regulations established by Landlord from
time to time for the operation of the Center (the “Rules and Regulations”). The Rules and Regulations
in effect on the date of this Lease are attached hereto as Exhibit D. Landlord shall, for the enforcement of
the Rules and Regulations, have all remedies in this Lease provided for breach of the provisions hereof.
Tenant shall not incur a charge nor shall this Lease be terminated with respect to the first two (2)
violations of the Rules and Regulations occurring during any twelve (12) consecutive month period.
With regard to the third and each subsequent violation of the Rules and Regulations occurring during any
twelve (12) consecutive month period, Tenant shall pay Landlord as additional rental, in addition to, and
not in lieu of, Landlord’s other remedies, upon demand, One Hundred Dollars ($100.00) per violation.
Nothing contained in this Lease shall impose upon Landlord any obligation to enforce the Rules and
Regulations or terms, covenants or conditions in any other lease against any other Retail Center tenant,
and Landlord shall not be liable to Tenant for violation of the same by any other tenant, its employees,
agents, visitors or licensees, provided that Landlord shall enforce the Rules and Regulations against
Tenant in a non-discriminatory fashion.
(ii)
Tenant shall comply with the rules and regulations regarding the naming rights of
the Center (“Naming Rights Requirements”) attached as Exhibit E (as may hereafter be modified or
amended by Landlord upon notice to Tenant). Tenant’s obligations under the provisions of this Section
1(e)(i) and the attached Exhibit E shall survive the expiration or earlier termination of this Lease.
(iii)
Tenant shall comply with all applicable requirements of the City and County of
San Francisco, the United States Department of Transportation, and other governmental entities, as the
same may be amended, modified and supplemented from time to time, including those specified in
Exhibit F attached hereto (the “Governmental Requirements”).
(iv)
Tenant shall not (A) permit any immoral, illegal, improper or objectionable
practice to occur or be committed on the Premises, (B) make use of or allow the Premises to be used for
any purposes that might invalidate or increase the rate of insurance therefor, (C) use the Premises for any
purpose whatsoever which creates a nuisance or obstructs or interferes with the rights of other tenants of
the Center or with Landlord’s operation and use of the Center, (D) deface or injure the Center or the
Premises, (E) commit or suffer any waste, or (F) install any electrical equipment that overloads utility
lines.
(c)
Center Operations. Tenant acknowledges that the Center is a metropolitan transit center
located in an urban area and noise and vibration may be experienced during all hours of the day, including
but not limited to Tenant’s operating hours. Without limiting the foregoing, Tenant acknowledges that
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noise and vibration may come from buses, construction, and adjoining businesses such as, by way of
example only, fitness studios, bars, restaurants, child care facilities and similar businesses. Tenant hereby
agrees that no such noise and/or vibrations shall in any way constitute a constructive eviction of Tenant
nor entitle Tenant to any credit against Rent or other compensation therefor.

Article 22 – Signage
Landlord shall have the absolute and unqualified right to determine the size, type, number and
location of all signs, posters, advertisements and advertising materials and structures (collectively,
“Exterior Signage”) that are located within the Premises but readily visible to Center patrons, on the
exterior of the Premises or anywhere else in the Center, and may, in its absolute discretion, limit such
Exterior Signage for all tenants of the Center to a single location and a uniform style. Tenant shall not
erect or display any Exterior Signage nor erect, install or project any display of merchandise, images or
video displays or any other items within the Premises or in the storefront visible from the storefront,
sidewalk or street or by other patrons of the Center (collectively, “Store Display”) without first obtaining
the written consent of Landlord, which consent may be withheld in Landlord’s sole discretion.
Notwithstanding the foregoing, Tenant may install Exterior Signage at the 1st Street escalator entry and
the Shaw Alley entry to the Center and on the awnings, glazing and main elevation frontages at the
locations shown on Exhibit I attached hereto, subject to the terms and conditions set forth in this Article
22. [Landlord confirms that Landlord has approved the design and specifications for Tenant’s Exterior
Signage attached hereto as Exhibit I, subject to Tenant’s receipt of any necessary permits or approvals
and compliance with Requirements.][PLEASE PROVIDE SIGNAGE DESIGN AND
SPECIFICATIONS FOR REVIEW AND APPROVAL] All Exterior Signage shall comply with the
Retail Center signage limitations established by Landlord from time to time (the “Signage Limitations”)
and all applicable Requirements. Tenant shall obtain and pay for all necessary permits and approvals
required for Tenant’s Exterior Signage and Store Display and shall pay all costs and expenses of
fabrication, installation, erection, maintenance, repair, display and removal of Tenant’s Exterior Signage
and Store Display. Any Exterior Signage or Store Display so installed, erected or displayed by Tenant
shall remain the property of Tenant and Tenant shall remove all such Exterior Signage and Store Display,
at Tenant’s sole cost and expense, upon the expiration or earlier termination of this Lease. If Tenant
erects, installs or displays any Exterior Signage or Store Display in violation of this Article 22 and does
not cure such violation within twenty-four (24) hours after receipt of notice from Landlord, then, in
addition to any other rights and remedies of Landlord under this Lease, at law or in equity, Tenant shall
pay to Landlord upon demand the sum not to exceed One Thousand Dollars ($1,000.00) for each day such
default continues. Tenant acknowledges that failure to strictly comply with the requirements of this
Article 22 will have a significant effect on the image and reputation of the Center, negatively impact the
experience of patrons shopping at the Center, thereby decreasing traffic in the Center and decreasing
overall sales volume of the tenants in the Center. The exact amount of the damages caused by Tenant’s
failure to comply with the provisions of this Article 22 are extremely difficult and impracticable to fix;
therefore, the parties agree that the above-described sums represent fair and reasonable estimates of such
damages. Tenant’s covenants under this Article 22 constitute material consideration for Landlord’s
entering into this Lease.
Article 23 – Holding Over
If Tenant remains in possession of the Premises after the expiration or sooner termination of this
Lease, all of the terms, covenants and agreements hereof shall continue to apply and bind Tenant so long
as Tenant remains in possession insofar as the same are applicable, except that Tenant shall be deemed a
month-to-month tenant on the same terms and provisions of this Lease except that the monthly Base Rent
shall be one hundred fifty percent (150%) of the monthly Base Rent payable during the last month of the
Term, prorated on a daily basis for each day that Tenant remains in possession, and Tenant shall
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indemnify Landlord against any and all claims, losses and liabilities for damages resulting from Tenant’s
failure to timely surrender possession, including, without limitation, any claims made by any succeeding
tenant.
Article 24 – Estoppels
Tenant shall, at any time and from time to time, upon ten (10) days prior written request by
Landlord, execute, acknowledge and deliver to Landlord a certificate certifying: (a) that Tenant has
accepted the Premises (or, if Tenant has not done so, that Tenant has not accepted the Premises, and
specifying the reasons therefor); (b) the Commencement Date and Expiration Date; (c) whether there are
then existing any defaults by Landlord in the performance of its obligations under this Lease (and, if so,
specifying the same); (d) that this Lease is unmodified and in full force and effect (or, if there have been
modifications, that this Lease is in full force and effect, as modified, and stating the date and nature of
each modification); (e) the capacity of the person executing such certificate, and that such person is duly
authorized to execute the same on behalf of Tenant; (f) the date to which the Base Rent, Percentage Rent
and other sums payable hereunder have been paid; (g) that no notice has been received by Tenant of any
default which has not been cured, except as to defaults specified in the certificate; (h) the amount of any
security deposit and/or prepaid rent; and (i) such other matters as may be reasonably requested by
Landlord. Any such certificate may be relied on by any prospective purchaser, mortgagee or beneficiary
under any deed of trust affecting the Center or any part thereof. Tenant shall indemnify and hold
Landlord harmless from and against all costs, damages, expenses, liabilities and fees including, without
limitation, reasonable attorneys’ fees and any consequential damages or lost profits, arising from or in any
way related to or connected with Tenant’s failure to deliver any such certificate within the time specified
in this Article 24.
Article 25 – Financial Statements
Tenant represents that it has provided Landlord with a true, complete and accurate copy of
Tenant’s most recent financial statements which are free of material error. Tenant acknowledges that
Landlord has relied on such financial statements in entering into this Lease and any breach of Tenant’s
foregoing representation shall constitute an immediate Event of Default hereunder. Upon request from
time to time, Tenant agrees to provide to Landlord, within ten (10) days of written request, current
financial statements for Tenant, dated no earlier than one (1) year prior to such request, certified as
accurate by a financial officer of Tenant or, if available, audited financial statements prepared by an
independent certified public accountant with copies of the auditor’s statement. If any Guaranty is
executed in connection with this Lease, Tenant also agrees to deliver to Landlord, within ten (10) days of
written request, current financial statements of the Guarantor in a form consistent with the above criteria.
Article 26 – Miscellaneous Provisions
(a)
Attorneys’ Fees. If either Landlord or Tenant institutes any arbitration or any action or
proceeding in court to enforce any provision or provisions hereof, or for damages by reason of any default
under this Lease, or for a declaration of such party's or parties' rights or obligations hereunder, or for any
other judicial remedies, the prevailing party or parties shall be entitled to receive form the losing party or
parties such amount as the arbitrator or court may adjudge to be reasonable attorneys' fees for the services
rendered to the party or parties prevailing in any such action or proceeding.
(b)
Notices. Whenever in this Lease it is required or permitted that notice or demand be
given or served by Landlord or Tenant to or on the other, such notice or demand shall be in writing and
shall be given or served by personal service, certified or registered mail, reputable overnight delivery
service which provides written evidence of delivery, electronic mail or facsimile transmission during
normal business hours and addressed as set forth in the Basic Lease Information. Notices or demands so
served shall be deemed to be given or served (i) on the date of delivery or first attempted delivery, if
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delivered by personal service, by certified or registered mail return receipt requested, postage prepaid or
by any such overnight delivery service, charges billed to the sending party or (ii) on the date of
transmission as shown by the sending party’s transmittal record, if sent by facsimile transmission or
electronic mail during normal business hours (or on the next business day if sent after normal business
hours), so long as a duplicate notice or demand is sent by any other method permitted by this Section
26(b) within one (1) business day following such transmission date. Either party may change its address
for notices or demands by written notice delivered in accordance with this Section 26(b).
(c)
Successors and Assigns. All covenants, promises, conditions, representations and
agreements herein contained shall be binding upon and inure to the parties hereto and their respective
heirs, executors, administrators, legal representatives, successors and assigns (subject to the limitations on
transfer set forth in Article 17 hereof).
(d)
Waiver. The failure of Landlord or Tenant to insist upon strict performance by the other
party of any of the covenants, conditions and agreements of this Lease shall not be deemed a waiver of
any of Landlord’s or Tenant’s rights or remedies and shall not be deemed a waiver of any subsequent
breach or default by the other party of any of the covenants, conditions and agreements of this Lease.
(e)
Interpretation. It is the parties’ intention to create only the relationship of landlord and
tenant, and no provision hereof, or act of either party hereunder, shall be construed as creating the
relationship of principal and agent, partnership, joint venture or enterprise.
(f)
No Right of Relocation. Tenant acknowledges that it will not be a displaced person at the
time this Lease is terminated or expires by its own terms, and Tenant fully RELEASES, WAIVES AND
DISCHARGES forever any and all claims, and covenants not to file any action, against Landlord or any
Landlord Entity, under any laws, including, without limitation, any and all claims for relocation benefits
or assistance under federal and state relocation assistance laws (including, but not limited to, California
Government Code Sections 7260 et seq.). Without limiting the provisions of Article 17 hereof, Tenant
shall cause any transferee, assignee, sublessee, licensee or concessionaire of or under this Lease (each a
“Transferee”) expressly to waive any claim of entitlement to any and all relocation assistance and
benefits in connection with this Lease. Tenant shall indemnify, protect, defend and hold harmless
Landlord and the other Landlord Entities from and against any and all claims for relocation assistance or
benefits by any such Transferee.
(g)
Waiver of Redemption. Tenant expressly waives any and all rights of redemption
granted by or under any present or future laws if Tenant is evicted or dispossessed for any cause, or if
Landlord obtains possession of the Premises by reason of the violation by Tenant of any of the covenants
and conditions of this Lease or otherwise. The rights given to Landlord herein are in addition to any
rights that may be given to Landlord by any statute or otherwise.
(h)
OFAC. Tenant represents and warrants to Landlord that it is currently in compliance
with, and shall at all times during the Term remain in compliance with, the applicable regulations of the
Office of Foreign Asset Control (“OFAC”) of the Department of the Treasury (including but not limited
to those named on OFAC's Specially Designated and Blocked Persons List) and any statute, executive
order (including the September 24, 2001, Executive Order Blocking Property and Prohibiting
Transactions with Persons Who Commit, Threaten to Commit, or Support Terrorism), or other
governmental action relating thereto.
(i)
Brokers. Landlord and Tenant warrant and represent that they have not had negotiations
with or dealt with any realtor, broker, agent or other person or entity in connection with the negotiation
and execution of this Lease, except Landlord’s Broker, if any, as set forth in the Basic Lease Information,
as agent for Landlord, and Tenant’s Broker, if any, as set forth in the Basic Lease Information, as agent
for Tenant, and each shall pay and hold the other harmless from any cost, expense or liability (including
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cost of suit and reasonable attorneys’ fees) for any compensation, commissions or charges claimed by any
other realtor, broker, agent or other person or entity with respect to this Lease and the negotiation thereof
and arising out of the actions of the indemnifying party.
(j)

Recording. This Lease shall not be recorded.

(k)
Force Majeure. If either party is delayed or hindered in or prevented from the
performance of any act required hereunder by reason of strikes, lockouts, labor troubles, inability to
procure materials, failure of power, restrictive governmental laws or regulations, riots, insurrection, war
or other reason of a like nature not the fault of or within the reasonable control of the party so delayed,
hindered or prevented from performing, then performance of such act shall be excused for the period of
delay and the period for the performance of any such act shall be extended for a period equivalent to the
period of such delay, provided the affected party gives the other party notice within thirty (30) days of the
event causing the prevention, delay or stoppage. The provisions of this Section 26(k) shall not operate to
excuse Tenant from the prompt payment of any installment of the Base Rent or Percentage Rent or any
other payments required by the terms of this Lease.
(l)
Accord and Satisfaction. No payment by Tenant or receipt by Landlord of a lesser
amount than the Rent herein stipulated shall be deemed to be other than on account of the Rent otherwise
payable hereunder, nor shall nay endorsement or statement on any check or any letter accompanying any
check or payment as Rent be deemed an accord and satisfaction, and Landlord may accept such check or
payment without prejudice to Landlord's rights to recover the balance of such Rent or pursue any other
remedy provided in this Lease.
(m)
Construction of Lease. Tenant has read and understands all parts of this Lease. In the
construction and interpretation of the terms of this Lease, the rule of construction that a document is to be
construed most strictly against the party who prepared the same shall not be applied, it being agreed that
both parties hereto have participated in the preparation of the final form of this Lease.
(n)
Headings. Captions used herein are for convenience and reference only, and shall in no
way be deemed to explain, modify, amplify or aid in the interpretation, construction or meaning of the
provisions of this Lease. The use of the terms “hereof,” “hereunder,” and “herein” shall refer to this
Lease as a whole, inclusive of the exhibits, except when noted otherwise. The use of the masculine or
neuter genders herein shall include the masculine, feminine and neuter genders. The singular form shall
include the plural when the context so requires.
(o)
Severability. If any provision of this Lease or any term, paragraph, sentence, clause,
phrase or word appearing herein (collectively, a “provision”) is judicially or administratively held to be
invalid or unenforceable for any reason, such holding shall not be deemed to affect, alter, modify or
impair in any manner any other provision appearing herein and this Lease shall remain in full force and
effect without the invalid or unenforceable provision. All charges, fees and other payments are deemed
“additional rental” herein for the purpose of enforcing Landlord’s remedies, and shall not be construed as
“rent” in the event of imposition of rent controls.
(p)
Objection to Statements. Tenant’s failure to object to any statement, invoice or billing
rendered by Landlord within a period of six (6) months after receipt thereof shall constitute Tenant’s
acquiescence with respect thereto and shall render such statement, invoice or billing an account stated
between Landlord and Tenant.
(q)
Limitations on Liability. All liability of Landlord under this Lease shall be limited to its
interest in the Center and any judgments rendered against Landlord shall be satisfied solely out of the
proceeds of sale of its interest in the Center and/or proceeds of insurance which have been received by
Landlord. No personal judgment shall lie against Landlord upon extinguishment of its interest in the
SMRH:486597246.1

-33-

Center and no judgment so rendered shall give rise to any right of execution or levy against Landlord’s
assets. The foregoing provisions are not designed to relieve Landlord from the performance of any of
Landlord’s obligations under this Lease, but only to limit the personal liability of Landlord in case of
recovery of a judgment against Landlord; nor shall the foregoing be deemed to limit Tenant’s rights to
obtain injunctive relief or specific performance or to avail itself of any other right or remedy at law or
under this Lease. In addition to the foregoing, none of the other Landlord Entities shall be personally
liable to Tenant, its successors and assigns, in the event of any default or breach by Landlord or for any
amount which may become due to Tenant, its successors and assigns, or for any obligation of Landlord
under this Lease.
(r)
Execution of Documents. Tenant shall reimburse Landlord upon demand for all
administrative and legal costs and expenses associated with the review, preparation and/or processing of
any document executed at Tenant’s request pursuant to or in connection with this Lease.
(s)
Corporate or Partnership Tenant. If Tenant is or will be a corporation or partnership,
each of the persons executing this Lease on behalf of Tenant hereby covenants and warrants that Tenant is
a duly authorized and existing entity, that Tenant is authorized to do business in the State of California;
that Tenant has full power and authority to enter into this Lease; and that each and all of the persons
executing this Lease on behalf of Tenant is duly authorized to do so. Upon Landlord’s request, Tenant
shall provide Landlord with evidence reasonably satisfactory to Landlord confirming the foregoing
covenants and warranties.
(t)
Entire Agreement. This Lease and Exhibits A, B, C, D, E, F, G, H and I attached hereto,
and the Addendum to Salesforce Transit Center Lease - Option to Extend Term attached hereto, each of
which is incorporated herein by this reference, constitute the entire agreement between the parties with
respect to the Premises. No amendment, modification of or supplement to this Lease shall be effective
unless in writing and executed by Landlord and Tenant.
(u)
Time of Essence. Time is of the essence of this Lease and of all provisions hereof,
except with respect to the delivery of possession of the Premises at the commencement of the Term.
(v)
Governing Law. This Lease shall be construed and enforced in accordance with the laws
of the State of California.
(w)
Joint and Several Liability. If Tenant consists of more than one individual, partnership,
corporation or other legal entity, then all such individuals, partnerships, corporations and/or entities shall
be jointly and severally liable as Tenant hereunder.
(x)
No Light, Air or Access Rights. Nothing herein contained shall be construed to grant to
or create in Tenant any easements of light, air or access, Tenant’s rights being limited to the use and
occupancy of the Premises and the license to use the Common Areas as they may exist from time to time,
all subject to the terms, covenants and conditions of this Lease.
(y)
Survival. Tenant’s obligation to pay the Rent and all other charges due hereunder and
applicable to the Term and all indemnities contained herein shall survive the expiration of this Lease.
THE SUBMISSION OF THIS LEASE FOR EXAMINATION DOES NOT
CONSTITUTE A RESERVATION OF, OR OPTION FOR, THE PREMISES OR ANY OTHER SPACE
WITHIN THE CENTER, AND SHALL VEST NO RIGHT IN TENANT. THIS LEASE SHALL
BECOME EFFECTIVE AS A LEASE ONLY UPON EXECUTION AND DELIVERY BY ALL
PARTIES HERETO. NOTWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED IN
THIS LEASE, TENANT ACKNOWLEDGES AND AGREES THAT NO OFFICER OR EMPLOYEE
OF LANDLORD HAS AUTHORITY TO BIND LANDLORD TO THIS LEASE UNLESS AND UNTIL
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LANDLORD’S BOARD OF DIRECTORS, OR THE APPLICABLE COMMITTEE OF LANDLORD’S
BOARD OF DIRECTORS, SHALL HAVE APPROVED THIS LEASE BY APPROPRIATE ACTION
AND AUTHORIZED THE TRANSACTIONS CONTEMPLATED HEREBY. THEREFORE, ANY
OBLIGATIONS OR LIABILITIES OF LANDLORD HEREUNDER ARE CONTINGENT UPON
SUCH APPROVAL BY LANDLORD’S BOARD OF DIRECTORS, OR THE APPLICABLE
COMMITTEE OF LANDLORD’S BOARD OF DIRECTORS, IN THEIR RESPECTIVE SOLE AND
ABSOLUTE DISCRETION, AND IN ACCORDANCE WITH ALL APPLICABLE LAWS.
APPROVAL OF THIS LEASE BY ANY AGENT OR REPRESENTATIVE OF LANDLORD SHALL
NOT BE DEEMED TO IMPLY THAT EITHER OF THE FOREGOING APPROVALS BY
LANDLORD’S BOARD OF DIRECTORS, OR THE APPLICABLE COMMITTEE OF LANDLORD’S
BOARD OF DIRECTORS SHALL BE OBTAINED, NOR WILL ANY SUCH APPROVAL BY ANY
AGENT OR REPRESENTATIVE OF LANDLORD CREATE ANY BINDING OBLIGATIONS ON
LANDLORD.
[BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK – SIGNATURE PAGE FOLLOWS.]
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IN WITNESS WHEREOF the parties hereto have executed this Lease as of the dates set
forth beneath each party’s signature below.
LANDLORD
TRANSBAY JOINT POWERS AUTHORITY

By:

_____________________________

Name: _____________________________
Its:

_____________________________

Date:

_______________________, 20__

TENANT
TRANSBAY FITNESS, INC.,
a _________ corporation

By:

_____________________________

Name: _____________________________
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Its:

_____________________________

Date:

_______________________, 20__

EXHIBIT A
SITE PLAN OF PREMISES
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EXHIBIT B
WORK LETTER
This Work Letter shall set forth the terms and conditions relating to the construction of the
Premises. This Work Letter is essentially organized chronologically and addresses the issues of the
construction of the Premises, in sequence, as such issues will arise during the actual construction of the
Premises. All capitalized terms used but not defined herein shall have the meanings given such terms in
the Lease. All references in this Work Letter to Articles or Sections of “the Lease” shall mean the
relevant portion of the Retail Lease Agreement to which this Work Letter is attached and of which this
Work Letter forms a part, and all references in this Work Letter to Sections of “this Work Letter” shall
mean the relevant portion of this Work Letter.
SECTION 1
LANDLORD'S INITIAL CONSTRUCTION IN THE PREMISES
1.1
Base Shell and Core of the Premises as Constructed by Landlord. Landlord has
constructed, or shall construct, at its sole cost and expense, (a) the base, shell and core (i) of the Premises
and (ii) the Center in which the Premises is located (collectively, the “Base, Shell and Core”) in
accordance with the plans and specifications for the Base, Shell and Core and on an unoccupied basis and
(b) to the extent not already included in the Base, Shell and Core, the work specified in Schedule 1
attached hereto and incorporated herein by this reference (the “Additional Work” and, together with the
Base, Shell and Core, the “Landlord Work”). To the extend Landlord has not done so as of the Lease
Date, Landlord has provided Tenant with two (2) complete full sized sets of plans for the Base, Shell
and Core and authorized CAD file transfer of the architectural, engineering and applicable shop
drawings for the Premises at no cost to Tenant. For purposes of the Lease, including for purposes of
determining the Commencement Date (as set forth in the Summary), the Landlord Work shall be deemed
to be “Substantially Completed” when it has been completed in accordance with the plans and
specifications for the same, on an unoccupied basis, except for finishing details, minor omissions,
decorations and mechanical adjustments of the type normally found on an architectural "punch list"
(which punch list items shall be completed within a reasonable period of time after delivery of the
Premises to Tenant). (The definition of Substantially Completed shall also define the terms “Substantial
Completion” and “Substantially Complete.”) Upon Landlord’s Substantial Completion of the Landlord
Work and delivery to the Premises to Tenant, the renovations to the improvements in the Premises shall
be designed and constructed by Tenant pursuant to this Work Letter.
1.2
Construction Guaranty. Landlord guarantees for a period of one (1) year after the
Commencement Date that any defects in construction materials or workmanship comprising of the
Landlord Work shall be promptly replaced or remedied by Landlord without charge to Tenant. Tenant
shall promptly notify Landlord in writing of any such defects in construction materials or workmanship
comprising of the Landlord Work. Tenant’s sole and exclusive remedy as a result of any such defects in
construction materials or workmanship comprising of the Landlord Work shall be for Landlord to replace
or remedy the same at Landlord’s sole cost. Tenant’s failure to notify Landlord in writing of any such
defects in construction materials or workmanship comprising of the Landlord Work prior to the first (1st)
anniversary of the Commencement Date shall constitute a conclusive presumption that no such defects in
construction materials or workmanship comprising of the Landlord Work exist, and Landlord shall have
no further obligations with respect thereto under this Section 1.2.
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SECTION 2
TENANT IMPROVEMENTS
2.1
Improvement Allowance. Tenant shall be entitled to a one-time improvement allowance
(the “Improvement Allowance”) in the amount of Three Million Four Hundred Fifty Thousand Eight
Hundred and No/100 Dollars ($3,450,800.00) (i.e. One Hundred and No/100 Dollars ($100.00) per
usable square foot of the Premises) for the costs relating to the initial design and construction of the
Tenant Improvements (as defined in Section 3.3 below) and for the other Improvement Allowance Items
described in Section 2.2 below. In no event shall Landlord be obligated to make disbursements pursuant
to this Work Letter in a total amount which exceeds the Improvement Allowance and in no event shall
Tenant be entitled to any credit for any unused portion of the Improvement Allowance not used by Tenant
prior to the first (1st) anniversary of the Commencement Date.
2.2
Disbursement of the Improvement Allowance. Except as otherwise set forth in this Work
Letter, the Improvement Allowance shall be disbursed by Landlord pursuant to the process set forth in
Section 2.2.1 below for costs related to the construction of the Tenant Improvements and for the
following items and costs (collectively, the “Improvement Allowance Items”): (a) payment of the fees
of the “Architect” and the “Engineers,” as those terms are defined in Section 3.1 of this Work Letter, and
payment of the fees incurred by, and the cost of documents and materials supplied by, Landlord and
Landlord's consultants in connection with the preparation and review of the Construction Drawings (as
defined in Section 3.1 below); (b) the cost of permits and construction supervision fees; (c) installing
cabling in the Premises; (d) the cost of any changes in the Base, Shell and Core or Additional Work
required by the Construction Drawings; (e) the cost to cause the Premises to comply with all
Requirements, including, without limitation, Title 24 and the ADA; and (f) the “Landlord Coordination
Fee”, as that term is defined in Section 4.3 of this Work Letter. However, in no event shall more than
Twelve and No/100 Dollars ($12.00) per usable square foot of the Improvement Allowance be used for
the items described in (a), (b) and (c) above and any additional amount incurred as a result of (a), (b) or
(c) above shall be paid by Tenant.
2.2.1

Disbursement.

(a)
Monthly Disbursements. During the construction of the Tenant
Improvements, Landlord shall make monthly disbursements of the Improvement Allowance for
Improvement Allowance Items for the benefit of Tenant and shall authorize the release of monies for the
benefit of Tenant as provided in this Section 2.2.1; provided, however, in no event shall Landlord be
required to make monthly disbursements of the Improvement Allowance in an amount less than Five
Hundred Thousand and No/100 Dollars ($500,000.00). The foregoing restriction shall not apply to the
final payment of the Improvement Allowance.
(b)
Monthly Disbursement Request. On or before the first day of each
calendar month during the construction of the Tenant Improvements (or such other date as Landlord may
designate), Tenant shall deliver to Landlord: (i) a request for payment of the Contractor (as defined in
Section 4.1 below), approved by Tenant, in a form to be provided by Landlord, showing the schedule, by
trade, of percentage of completion of the Tenant Improvements in the Premises, detailing the portion of
the work completed and the portion not completed; (ii) invoices from all of Tenant's Agents (as defined in
Section 4.2 below) for labor rendered and materials delivered to the Premises; (iii) executed conditional
mechanic's lien releases from all of Tenant's Agents which shall comply with the appropriate provisions,
as reasonably determined by Landlord, of California Civil Code Section 8132; (iv) with respect to any
labor and materials for which conditional mechanic’s lien releases were provided in connection with the
immediately preceding disbursement of the Tenant Allowance, executed unconditional mechanic’s lien
releases from all of Tenant’s Agents which shall comply with the appropriate provisions of California
Civil Code Section 8136 and Section 8138; and (v) all other information reasonably requested by
Landlord. Tenant's request for payment shall be deemed Tenant's acceptance and approval of the work
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furnished and/or the materials supplied as set forth in Tenant's payment request. Thereafter, Landlord
shall deliver a check to Tenant in payment of the lesser of: (A) the amounts so requested by Tenant, as
set forth in this Section 2.2.1(a) above, less a ten percent (10%) retention (the aggregate amount of such
retentions to be known as the “Final Retention”), and (B) the balance of any remaining available portion
of the Improvement Allowance (not including the Final Retention), provided that Landlord does not
dispute any request for payment based on non-compliance of any work with the Approved Working
Drawings (as defined in Section 3.4 below), or due to any substandard work, or for any other reason.
Landlord's payment of such amounts shall not be deemed Landlord's approval or acceptance of the work
furnished or materials supplied as set forth in Tenant's payment request.
(b)
Final Retention. Subject to the provisions of this Work Letter, a check
for the Final Retention payable to Tenant shall be delivered by Landlord to Tenant following the
completion of construction of the Premises, provided that (i) Tenant delivers to Landlord properly
executed mechanics lien releases in compliance with both California Civil Code Section 8136 and
Section 8138, (ii) Landlord has determined that no substandard work exists which adversely affects the
mechanical, electrical, plumbing, heating, ventilating and air conditioning, life-safety or other systems of
the Center, the curtain wall of the Center, the structure or exterior appearance of the Center, or any other
tenant's use of such other tenant's leased premises in the Center, (iii) Architect delivers to Landlord a
certificate, in a form reasonably acceptable to Landlord, certifying that the construction of the Tenant
Improvements in the Premises has been substantially completed, and (iv) a certificate of occupancy has
been issued with respect to the Premises.
(c)
Electronic Funds Transfer. Notwithstanding anything to the contrary
contained herein, in lieu of delivering a check with respect to any disbursements of the Improvement
Allowance under this Section 2.2.1, Landlord may elect to pay such disbursements to Tenant by
electronic funds transfer to an account designated by Tenant.
2.2.3 Other Terms. Landlord shall only be obligated to make disbursements from the
Improvement Allowance to the extent costs are incurred by Tenant for Improvement Allowance Items. If
the total estimated cost of Improvement Allowance Items exceeds the Improvement Allowance, Tenant
shall be required to first fund such excess prior to the commencement of Landlord's obligation to fund the
Improvement Allowance and Landlord may require reasonable evidence that Tenant has funded such
excess prior to Landlord's disbursement of the Improvement Allowance. Tenant shall pay for all costs
and expenses associated with the Tenant Improvements when and as required by Tenant’s Contractor
(subject to Landlord’s payment of the Improvement Allowance when and as required under the terms of
this Work Letter).
2.3
Tenant Design Guidelines. Landlord has established specifications (the “Tenant Design
Guidelines”) for the Center to be used in the construction of any improvements in the Premises, which
Tenant Design Guidelines, as the same may be amended and modified from time to time, are available
upon request. All Tenant Improvements shall adhere to the Tenant Design Guidelines.
SECTION 3
CONSTRUCTION DRAWINGS
3.1
Final Space Plan. As soon as reasonably possible following the execution of this Lease
but in no event later than one hundred twenty (120) days after execution of this Lease, Tenant and the
Architect (as defined below) shall prepare the final space plan for the Tenant Improvements in the
Premises (the “Final Space Plan”), which Final Space Plan shall include a layout and designation of all
offices, rooms and other partitioning, their intended use, and equipment to be contained therein, and shall
deliver the Final Space Plan to Landlord for Landlord’s review and approval. Upon approval of the Final
Space Plan by Landlord, the approved Final Space Plan shall be inserted into Schedule 2 attached to this
Work Letter.
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3.2
Selection of Architect/Working Drawings. Tenant shall retain an architect licensed in the
State of California and reasonably approved by Landlord (the “Architect”) to prepare the Final Space
Plan and the Working Drawings (as defined below). Tenant shall also retain the engineering consultants
designated by Landlord (the “Engineer”) to prepare all plans and engineering working drawings relating
to the structural, mechanical, electrical, plumbing, HVAC and lifesafety work of the Tenant
Improvements. The plans and drawings to be prepared by Architect and the Engineers hereunder shall be
known collectively as the “Working Drawings.” All Working Drawings shall comply with the drawing
format and specifications as reasonably determined by Landlord, and shall be subject to Landlord's
reasonable approval in accordance with the design review process (the “Design Review Process”)
established by Landlord for the Center, which Design Review Process, as the same may be amended and
modified from time to time, is available upon request. Tenant and Architect shall verify, in the field, the
dimensions and conditions as shown on the relevant portions of the base building plans, and Tenant and
Architect shall be solely responsible for the same, and Landlord shall have no responsibility in connection
therewith.
3.3
Approved Working Drawings. As soon as reasonably possible following Landlord’s
approval of the Final Space Plan, but in no event later than one hundred twenty (120) days after execution
of this Lease, Tenant shall submit the Working Drawings to Landlord for Landlord's approval in
accordance with the Design Review Process. Landlord shall endeavor to approve or disapprove the
Working Drawings within thirty (30) days following receipt thereof. In the event Landlord disapproves
the Working Drawings, Tenant shall revise and resubmit the Working Drawings to Landlord for
Landlord’s review and approval in accordance with the Design Review Process within ten (10) business
days following Landlord’s disapproval notice. The final set of architectural and engineering drawings for
the Premises approved by Landlord in accordance with the Design Review Process are collectively
referred to herein as the “Approved Working Drawings.” The tenant improvements shown on the
Approved Working Drawings shall be referred to herein as the “Tenant Improvements.” The Final
Space Plan, Working Drawings and Approved Working Drawings shall be collectively referred to herein
as, the “Construction Drawings.” No changes, modifications or alterations in the Construction
Drawings may be made without the prior written consent of Landlord, which consent shall not be
unreasonably withheld. Landlord shall endeavor to respond to any request to approve or disapprove any
changes, modifications or alterations to the Working Drawings within thirty (30) days following receipt
thereof. Landlord's review of the Construction Drawings shall be for its sole purpose and shall not imply
Landlord's review of the same, or obligate Landlord to review the same, for quality, design, compliance
with applicable Requirements or other like matters. Accordingly, notwithstanding that any Construction
Drawings are reviewed by Landlord or its space planner, architect, engineers and consultants, and
notwithstanding any advice or assistance which may be rendered to Tenant by Landlord or Landlord's
space planner, architect, engineers, and consultants, Landlord shall have no liability whatsoever in
connection therewith and shall not be responsible for any omissions or errors contained in the
Construction Drawings.
3.4
Permits. Tenant shall submit the Approved Working Drawings to the appropriate
municipal authorities for all applicable building permits necessary to allow Contractor (as defined in
Section 4.1 below) to commence and fully complete the construction of the Tenant Improvements (the
“Permits”) promptly following Landlord’s approval of the same (but in no event later than ten (10)
business days following such approval) and shall use good faith diligent efforts to obtain such Permits.
Commencement of construction of the Tenant Improvements shall not occur until Landlord has approved
the Approved Working Drawings and the Permits for the same have been issued.
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SECTION 4
CONSTRUCTION OF THE TENANT IMPROVEMENTS
4.1
Contractor. A general contractor shall be retained by the Tenant to construct the Tenant
Improvements. Such general contractor (“Contractor”) shall be selected by the Tenant and approved by
Landlord.
4.2
Tenant's Agents. All subcontractors, laborers, materialmen, and suppliers used by the
Tenant (such subcontractors, laborers, materialmen, and suppliers, and the Contractor to be known
collectively as “Tenant's Agents”) must be approved in writing by Landlord, which approval shall not be
unreasonably withheld or delayed. If Landlord does not approve any of the Tenant's proposed
subcontractors, laborers, materialmen or suppliers, the Tenant shall submit other proposed subcontractors,
laborers, materialmen or suppliers for Landlord's written approval. Notwithstanding the foregoing, the
Tenant shall be required to utilize subcontractors designated by Landlord for any mechanical, electrical,
plumbing, life-safety, sprinkler, structural and air-balancing work. Tenant shall comply with the
provisions of Section 7.3 of the Lease with regard to the selection and use of any Tenant’s Agents.
Notwithstanding anything to the contrary but without limiting Landlord’s approval rights hereunder,
Landlord shall not require any specific subcontractor or vendor to install or oversee Tenant’s utility
and communication installations.
4.3

Construction of Tenant Improvements by Contractor.

4.3.1 Construction Matters. The Tenant shall independently retain, in accordance with
Section 4.1 above, Contractor to construct the Tenant Improvements in accordance with the Approved
Working Drawings and pursuant to all Requirements. The Improvement Allowance shall be charged a
logistical coordination fee (the “Landlord Coordination Fee”) to Landlord in an amount equal to three
percent (3%) of the total amount of the construction contract and general conditions between the Tenant
and the Contractor. In addition, Tenant shall reimburse Landlord for any actual, documented and
reasonable costs and expenses incurred by Landlord in connection with the Tenant Improvements
(including any reasonable, out-of-pocket architects' and engineering fees and costs incurred by Landlord
in connection with the review and approval of Tenant's plans and specifications). Tenant, the Contractor
and all of Tenant's Agents shall abide by Landlord's construction rules and regulations (which may
include, without limitation, a requirement that any work that Landlord determines may be noisy, may
cause vibrations or may otherwise disrupt other occupants of the Project must be performed on an afterhours basis) and, to the extent any such work adjoins or would otherwise affect in any way any facilities
or operations of any transit agency or rail operator at the Center, the rules, regulations and procedures
promulgated from time to time by the applicable transit agency or rail operator. Tenant shall cause the
Tenant Improvements to be completed at Tenant’s sole cost and expense (subject to the Improvement
Allowance), in compliance with all applicable Requirements. In performing the work of any such
Alterations, Tenant shall have the work performed in such manner as not to obstruct access to the Center
or any Common Areas for any other tenant or user of the Center, and as not to unreasonably interfere, in
any manner whatsoever, with the facilities (including installed equipment, signage and safety equipment)
and operations of Landlord or any other tenant, user or occupant of the Center (including any transit
agency or rail operator).
4.3.2 Construction Schedule. Tenant shall cause the Tenant Improvements to be
completed no later than the date that is one hundred eighty (180) days following the issuance of a building
permit by the appropriate municipal authorities to allow Contractor to commence construction of the
Tenant Improvements. If Tenant fails to timely complete the Tenant Improvements by the date specified
in the first sentence of this Section 4.3.2, then in addition to Landlord’s available rights and remedies,
Tenant shall pay to Landlord a "Construction Late Charge" in the amount of Thirty Thousand One
Hundred Ninety-Four and 50/100 Dollars ($30,194.50) for each week or portion thereof that said failure
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continues. Tenant agrees that such Construction Late Charge shall not constitute damages, and that
neither Tenant's payment of such Construction Late Charge nor Landlord's acceptance of such payment
shall result in a cure of any default under this Lease, or waiver by Landlord of any default under this
Lease. Payment of the Construction Late Charge shall be due on the same date that the next Rent payment
is due. Landlord and Tenant agree that the Construction Late Charge represents a reasonable estimate of
Landlord's costs and expenses and is fair compensation to Landlord for its loss resulting from Tenant's
late payment. Additionally, and without limiting the foregoing, the Tenant Improvements must be
completed in all events no later than the date that is three hundred sixty-five (365) days following the
mutual execution of the Lease.
4.3.3 Loading and Delivery Areas/Freight Elevators. Loading and delivery areas and
use of freight elevators shall be provided at grade on Natoma Street and Minna Street between 1st Street
and 2nd Street at no additional charge for the non-exclusive use by Tenant and Tenant’s Agents in
connection with the construction of the Tenant Improvements, subject to Center Rules and Regulations
and the other applicable provisions of the Lease (including, but not limited to, Section 1(b)(ii) thereof).
4.4

Indemnification & Insurance.

4.4.1 Indemnity. Tenant's indemnity of Landlord and each Landlord Entity as set forth
in Section 11.2 of the Lease shall also apply with respect to any and all costs, losses, damages, injuries
and liabilities related in any way to any act or omission of Tenant or Tenant's Agents.
4.4.2 Requirements of Tenant's Agents. Each of Tenant's Agents shall guarantee to
Tenant and for the benefit of Landlord that the portion of the Tenant Improvements for which it is
responsible shall be free from any defects in workmanship and materials for a period of not less than one
(1) year from the date of completion thereof. All such warranties or guarantees as to materials or
workmanship of or with respect to the Tenant Improvements shall be contained in the contract or
subcontract and shall be written such that such guarantees or warranties shall inure to the benefit of both
Landlord and Tenant, as their respective interests may appear, and can be directly enforced by either.
Tenant covenants to give to Landlord any assignment or other assurances which may be necessary to
effect such right of direct enforcement.
4.4.3 Insurance. During construction of the Tenant Improvements, all of Tenant's
Agents shall carry the insurance coverage required in the Insurance Requirements attached as Exhibit C
of the Lease. In the event that the Tenant Improvements are damaged by any cause during the course of
the construction thereof, Tenant shall immediately repair the same at Tenant's sole cost and expense.
Landlord may, in its discretion, require Tenant to obtain, from a surety reasonably approved by Landlord,
an indemnity bond or some alternate form of security satisfactory to Landlord in an amount sufficient to
ensure the lien-free completion of the Tenant Improvements and naming Tenant as the principal and
Landlord as the obligee.
SECTION 5
MISCELLANEOUS
5.1
Tenant's Representative. The Tenant has designated ____________ [insert name and
contact information of Tenant’s representative] as its sole representative with respect to the matters set
forth in this Work Letter, who, until further notice to Landlord, shall have full authority and responsibility
to act on behalf of the Tenant as required in this Work Letter.
5.2
Landlord's Representative. Prior to commencement of construction of Tenant
Improvements, Landlord shall designate a representative with respect to the matters set forth in this Work
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Letter, who, until further notice to the Tenant, shall have full authority and responsibility to act on behalf
of the Landlord as required in this Work Letter.
5.3
Time of the Essence in This Work Letter. Unless otherwise indicated, all references
herein to a "number of days" shall mean and refer to calendar days.
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SCHEDULE 1 TO WORK LETTER
ADDITIONAL WORK
USE/STRUCTURE/SHELL COMPLIANCE
Landlord shall obtain all entitlements and permits required from the City of San Francisco for
Health Club – Health Studio (A3) use of the Premises and all required parking, engineering,
seismic and exiting for said use per Tenant’s Final Space Plan.
All required emergency and ADA exiting from the Premise including stairwells, gurney compliant
elevator and/or lifts (if applicable). ADA compliant with panic hardware exit doors at all exits from
the Premises. Finished exit stairwell(s) as required and one (1) hour lobby(s) each as required by
UBC for A3 use exiting requirements with separate and exclusive Class A retail double entry doors
(3.0 x 8.0) consistent with base building renovation specifications servicing the demised space prior
to requiring security screening of members and guests inside the main lobby and another matching
set just outside the lobby exclusively serving the Premises; elevator vestibules finished out to lobby
finish specifications including wall, floor, ceiling, door and lighting finishes per renovation of
building specifications if applicable.
100 lbs./foot live load with appropriate vibration and sound control structure design in place.
Level, smooth, broom swept concrete floors not exceeding 5/8" out of level with a 15-foot
radius of any point within premises. If a topping slab is to be poured as part of the design, then
Landlord shall pour such floor to meet Tenant’s engineering requirements and flooring
depressions and elevations as designed to allow for Tenant installed raceways, conduits and piping
prior to final pour by Landlord. Floors occupied below or above any other tenants must have
sound and vibration control attenuation installed by Landlord appropriate for such other
tenants’ uses and occupancies.
All exterior walls, floors and roof structure of the Premises and path of travel to the Premises
shall be ADA compliant with the latest Title 24 requirements at time of shell delivery (not
taking into account any Tenant Improvements or the Permitted Use). Exterior glass to be new
untinted glazing with large spaced mullions free of any scratches and /or defacement and exterior
clear vandal proof coating applied to the glass in areas as needed. Landlord shall demise any
spaces that are not presently demised to the lease plan (Amtrak space), to the applicable demising
line and to the required fire rating with finished drywall ready for paint and open the space per
Tenant’s plan to be contiguous with adjacent portions of the Premises; removal of two sets double
entry doors at north side of public lobby and replace with matching exterior storefront with white
out glass line along that elevation.
Interiors of all exterior walls and exterior walls of the common core facing to interior of the
Premises to be sheet rocked and fire taped with 5/8" type X gypsum board.
ELECTRICAL/COMMUNICATION/TELECOM
Furnish dedicated electrical room with electrical gear, Square D brand or equivalent quality and
performance characteristics, with a minimum of 800 amp 277 /480 volts 3 phase power with the
main switchgear, dedicated meter set with meter, and main breaker panels with main breakers
ready for Tenant subpanel distribution. Installation of two 200 amp 480 volt 3 phase sub panel
with breakers installed at locations designated by Tenant, appropriately sized for Tenant’s
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engineered requirements of a 480 to 120 volt step down transformers installed and connected
with four 200 amp sub panels with breakers installed per Tenant’s design and designated
locations within the Premises.
Landlord to provide the exterior locations identified in Exhibit I attached to the Lease for
Tenant’s Exterior Signage with electrical J boxes with stubbed conduit(s) ready for Tenant’s
connection.
Main fire alarm panel and system placed and tested in Tenant’s designated electrical room live for
shell use with 2" conduit with pull string stubbed into Tenant’s [designated first floor
area][TENANT DOES NOT HAVE ANY FIRST FLOOR AREA; IS THIS A FIRST FLOOR
COMMUNICATION AREA?] ready for Tenant connections.
Two 2" conduits with pull strings from MPOE to designated first floor communication room
with Comcast 1 GIG Fiber feed installed as well as Comcast cable service head end with PRI
installed onto 3/4" fire rated full sheet plywood into the designated space.
6" cast iron sewer installed and capped to designated location below the Premises at an elevation
not requiring Tenant's use of sewer ejector pump(s).
One 3.0" copper domestic water line labeled as such every 20' with 60-75 PSI pressure covered with
premium paint ready fiberglass and white faced seam taped Armaflex insulation stubbed and capped
with turn off ball valve into a location designated by Tenant with water sub-meter set if applicable.
Properly sized and metered gas line labeled as such every 20' with 7-11 inches of water column
pressure as determined by Tenant's MEP engineer to Tenant’s designated equipment room with
turn off ball valve. (estimated to be 4" pipe).
Fully sprinkled building shell moved up as high as possible to ceiling structure above with upturned
heads ready for Tenant drop connections to new building or fire codes. Base building fire alarm system
capable of connecting with Tenant's devices with 2" conduit stubbed to the fire alarm panel to a
designated location within the Premises.
All locations within the Premises of equipment installed by Landlord and utility point of
connections to the Premises to be approved by Tenant prior to installation. Landlord will provide
all penetrations and chases between floors if needed for HVAC, exhaust and/or boiler
requirements/laundry exhaust with 10" flue to outside area acceptable to collect lint and
electrical/communication conduits. Landlord to allow Tenant access to perform all necessary work
below and above the Premises, in Common Areas, as needed, to penetrate and construct all utility,
piping conduit, and plumbing needs of Tenant at no additional charge.
HVAC/MECHANICAL
Tenant requires Landlord to install brand new HVAC system as follows: Minimum 135 tons
cooling capacity to premises with 3.0" chilled condenser water lines looped through the space
with water to be delivered at 240 GPM connected to water source heat pump units with
equivalent of 4 tons cooling capacity per 1000 square feet of space divided into a minimum of 15
zones; fire protected required fresh air make up grills installed above glass storefront mullion
lines sized and spaced as determined by Tenant's designated MEP engineer and connected to a
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supply air side of designated WSHP; exterior flue connection to designated laundry and boiler
facilities; 2 exhaust fans at a combined 10,000 CFM ratings connected to exterior and stubbed with
plenum set and capped into a space designated by Tenant and elevation; all appropriate control
interface systems (BMS) and condenser water meters installed and connected to designated WSHP;
designated WSHP electrified and connected to each subpanel: condensate lines connected to and
installed to designated WSHP drained to designated to condensate drained.
ADDITIONAL LANDLORD DELIVERABLES
Landlord shall rekey all exterior doors to the Premises to a new single master key that opens all the
exterior facing doors to the Premises, including roll down security gates, and provide 6 sets of the
rekeyed master key to Tenant upon delivery of the Premises.
Landlord 'will "lock off" all elevators serving directly into the portion of the Premises identified
as Space Number 212 including freight from the Natoma loading dock and the passenger
elevators from 1st Street to the second floor to prevent unauthorized entry into Tenant’s Premises
from other floors with control system allowing access to the second floor with an electronic key
fob only; recall of elevator from inside of second floor space shall be operational without such fob
to access the public other floors as necessary.
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SCHEDULE 2 TO WORK LETTER
FINAL SPACE PLAN

[to be attached]
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EXHIBIT C
INSURANCE REQUIREMENTS
1.
Tenant shall procure, at Tenant's sole cost and expense, policies of insurance to be in force and
maintained at all times during the Term (or if earlier, commencing as of the date Tenant is first provided
with access to the Premises) in accordance with the terms set forth below:
A.

Commercial Property Insurance, including special form perils endorsement or
equivalent insuring the “Tenant FF&E”, the “Tenant Utility Facilities”, and the “Tenant
Equipment” (each as hereinafter defined) including plate glass, and other breakables in
the Premises for the full replacement value, without deduction for depreciation. This
insurance must include all Tenant’s work, improvement and betterments, inventory,
merchandise, signs, goods, trade fixtures, furnishings, equipment, furniture, wall
coverings, floor coverings, and other personal property including personal property in the
Tenant’s care, custody and control. Tenant’s insurance shall insure for loss from flood,
including coverage for water damage from all causes including but not limited to
sprinkler damage, sewer discharge or backup, water line breakage, and overflow from
other tenant’s space or any portion of the Center which is not part of the Premises. Where
available, Tenants shall insure for earthquake. Landlord shall be named as loss payee
with respect to the coverage for the Tenant’s improvements and betterments. All policies
shall have a Waiver of Subrogation endorsement in favor of all Additional Insureds.

B.

Loss of Business Income Insurance, including extra expense and contingent business
income coverage. The insurance limits for this insurance shall be based upon a minimum
of twelve (12) months of income with a three hundred sixty five (365) day "Extended
Period of Indemnity" endorsement.

C.

Workers' Compensation including Employer's Liability Insurance with limits of not
less than $1,000,000 each accident, which limit may be met by a combination of primary
and excess insurance meeting the statutory limits of the State of California. All policies
shall have a Waiver of Subrogation endorsement in favor of all Additional Insureds.

D.

Commercial General Liability (I.S.O. 2001 Form or equivalent approved by Landlord)
in Tenant's name with limits of liability in the amount of at least $2,000,000 each
occurrence/$4,000,000 general aggregate limit (other than products-completed
operations)/$2,000,000 products/completed operations aggregate limit on a combined
single limit basis for injuries to persons (including death) and damage to property. Such
policy should be written on an occurrence form, and shall include:
i.
ii.
iii.
iv.
v.
vi.
vii.

viii.
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Contractual coverage for liability assumed by Tenant under the Lease;
Personal and advertising injury coverage;
Products-completed operations;
Independent contractors coverage;
Liquor liability coverage, when applicable;
"XCU" coverage (explosion, collapse, and underground hazards) where
necessary;
Contractual liability exclusion, applicable to construction or demolition
operations to be performed within 50 feet of railroad tracks, must be removed,
where necessary; and
Additional Insured endorsement (I.S.O. Form CG 20 26 07/04 and CG 20 37
07/04 or its equivalent approved by Landlord) naming the Additional Insureds.
C-1

2.

E.

Business Automobile Liability - (I.S.O. Form CA 00 01 10 01 or equivalent approved
by Landlord) in Tenant's name with limits of liability in the amount of at least $1,000,000
each accident for claims for bodily injuries (including death) to persons and for damage
to property arising out of the ownership, maintenance or use of any owned, hired or nonowned motor vehicle.

F.

Landlord reserves the right to require additional policies of insurance and/or higher limits
of liability based on particular tenant uses.

During the performance of any construction, installation or alteration work by Tenant, Tenant
shall cause its contractors to carry the following insurance and such additional insurance having
limits as Landlord may from time to time require which shall meet all general policy provisions
as set forth in this Agreement:
A.

Workers' Compensation including employer's liability insurance with limits of not less
than $1,000,000, which limit may be met by a combination of primary and excess
insurance meeting the statutory limits of the State of California. All policies shall have a
Waiver of Subrogation endorsement in favor of all Additional Insureds.

B.

Commercial General Liability (I.S.O. 2001 Form or equivalent approved by Landlord)
in the contractor's name with limits of liability in the amount of at least $5,000,000 each
occurrence/$10,000,000 general Aggregate Limit (other than products-completed
operations)/$10,000,000 products/completed operations aggregate limit on a combined
single limit basis for injuries to persons (including death) and damage to property. Such
policy should be written on an occurrence form, and shall include:
i.
ii.
iii.
iv.
v.
vi.

vii.

Contractual coverage for liability assumed by the contractor;
Personal and advertising injury coverage;
Products-completed operations
Independent contractors coverage;
"XCU" coverage (explosion, collapse, and underground hazards) where
necessary;
Contractual liability exclusion, applicable to construction or demolition
operations to be performed within 50 feet of railroad tracks, must be removed,
where necessary; and
Additional Insured endorsement (I.S.O. Form CG 20 26 07/04 and CG 20 37
07/04 or its equivalent approved by Landlord) naming the Additional Insureds.

C.

Business Automobile Liability (I.S.O. Form CA 00 01 10 01 or equivalent approved by
Landlord) in the contractor's name with limits of liability in the amount of at least
$1,000,000 each accident for claims for bodily injuries (including death) to persons and
for damage to property arising out of the ownership, maintenance or use of any owned,
hired or non-owned motor vehicle.

D.

Builder's Risk/Installation Floater on an all- risk completed value form in an amount
equal to the total contract price. The insurance shall cover any and all real and personal
property owned, used or intended for use or hereafter created, installed or acquired,
including while in the course of building, erection, installation and assembly. The policy
shall also include coverage for machinery, supplies and equipment, and other personal
property of any kind owned, rented or in the care, custody and control of the contractor,
and its subcontractors to be incorporated in the building, erection, assembly and
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installation of the project. Said policy shall remain in force until the construction is
completed and accepted. Landlord shall be named as loss payee with respect to the
coverage for the Tenant’s improvements and betterments. The policy shall have a
Waiver of Subrogation endorsement in favor of all Additional Insureds. The policy shall
provide that:
i.
ii.
iii.
iv.
v.

E.

Professional Liability Insurance, which shall be required if professional services are to
be performed, covering actual or alleged negligent acts, errors or omissions committed in
the performance of activities and/or arising out of work performed by such contractor,
regardless of the type of damages, and shall include, but not be limited to, claims
involving infringement of intellectual property, including but not limited to infringement
of copyright, trademark, trade dress and, to the extent such contractor has access to any
confidential or sensitive information of Landlord or Landlord’s network, invasion of
privacy violations, information theft, damage to or destruction of electronic information,
release of private information, alteration of electronic information, extortion and network
security. Such insurance shall provide coverage for breach response costs as well as
regulatory fines and penalties and credit monitoring expenses with limits sufficient to
respond to these obligations. The policy shall also extend to include personal injury,
bodily injury and property damage. The policy shall have a limit of liability of not less
than $2,000,000 per claim and $2,000,000 in the aggregate, unless otherwise specified in
writing by Landlord. Defense costs must be in addition to the limit of liability. Should
the insurance have claims filed against it that are reasonably expected to erode 70% of
the aggregate limits for any policy period, Tenant’s contractor shall arrange with the
insurer to reinstate the aggregate limit, at such contractor’s expense. In addition to the
coverage requirements above, the policy shall include:
i.
ii.
iii.

3.

Any requirement for co-insurance must be removed;
Said Policy is to be written with contractor as First Named Insured and the
Additional Insureds;
Losses are to be adjusted with the Additional Insureds;
Policy shall be endorsed to provide that "all premium considerations are the sole
responsibility of the contractor;" and
Evidence of coverage requires submission of a policy. However, a temporary
binder may be accepted pending issuance of the policy.

A retroactive date to coincide with or precede the insureds' initial services;
Policy allows for reporting of circumstances or incidents that might give rise to
future claims; and
Either active policy coverage or an extended reporting period of at least three (3)
years after termination of the agreement pursuant to which the services of
contactor are provided.

All policies of insurance required pursuant to Sections 1 and 2 above must be written in
accordance with the following requirements:
A.
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Policies shall be endorsed to be primary insurance coverage at least as broad as ISO CG
10 01 04 13 as respects the Additional Insureds, shall be non-contributory to any other
valid and collectible insurance, and must be exhausted before implicating any Landlord
or Additional Insured policy available.
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4.

5.

B.

Policies shall be written by companies with an A.M. Best Company rating of A, VII or
better, that are licensed to do business in the State of California, and that are satisfactory
to Landlord in form evidencing all coverages set forth above.

C.

Policies shall provide that coverage shall not be canceled, materially changed, or not
renewed unless thirty (30) days’ advance notice (ten (10) days’ advance notice for nonpayment of premiums) shall be delivered to Landlord at Landlord’s Notice Address.

D.

Policies written on a "claims-made" basis are not acceptable except for Professional
Liability.

E.

Policies shall require insurer to endeavor to provide evidence of renewal or replacement
insurance with the same terms and conditions as required in the Lease at least two (2)
weeks prior to the expiration date of the then-current policy.

F.

Policies shall contain deductibles of not more than $25,000 unless approved by Landlord.
Self-insured retentions must be declared to and approved by Landlord. The party
responsible for procuring the applicable insurance shall be responsible for all claim
expense and loss payments within the deductible or self-insured retention on the same
basis as would be the case if commercial insurance was available for the loss. Landlord
may require that the party procuring the applicable insurance provide proof of ability to
pay losses and related investigations, claim administration and defense expenses with any
self-insured retention.

G.

Landlord and the Additional Insureds are to be covered as additional insured on all
insurance required by Sections 1 and 2 above, other than (i) Tenant’s Personal Property
Insurance to the extent of coverage for loss to Tenant FF&E owned only by Tenant and
any Tenant Equipment owned only by Tenant, (ii) worker’s compensations insurance,
and (ii) Professional Liability Insurance.

H.

All references to the required forms shall comply with the Insurance Services Office, Inc.
("ISO") or its equivalent approved by the Insurance Department of the State of
California.

Insurance Submission Requirements.
A.

Tenant shall furnish evidence of all policies prior to occupancy or start of any work to
Landlord and Landlord’s Notice Address.

B.

Certificates of insurance may be supplied as evidence of such aforementioned policies.
However, if requested by Landlord, Tenant shall deliver to Landlord, within thirty (30)
days of such request, a copy of such policies required to be carried hereunder, certified by
the insurance carrier as being true and complete. If a certificate of insurance is submitted
it must: (1) be signed by an authorized representative of the insurance carrier or producer
and notarized; (2) disclose any deductible, sub- limit, self-insured retention, aggregate
limit or any exclusions to the policy that materially change the coverage; (3) indicate the
Additional Insureds and Named Insureds as required herein, and Tenant shall provide a
copy of the Additional Insured endorsement (s) as required in the foregoing and must
include the policy number(s); and (4) expressly reference the inclusion of all required
endorsements.

Definitions. For purposes hereof:
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6.

A.

"Center Equipment" means all systems, equipment and fixtures incorporated in the
Center used, useful, or necessary to operate the Center including all systems, equipment
and fixtures incorporated in the Center, all utility systems serving the Center (other than
those serving only a tenant’s leased premises), public art installations, media/signage
equipment and security and surveillance items, but excluding any and all Tenant
Equipment.

B.

"Center FF&E" means all movable furniture, furnishings, fixtures, equipment, and
personal property of Landlord or anyone claiming through Landlord (excluding Center
Equipment), including any equipment necessary or desirable for the maintenance and
repair of the Center which is owned by Landlord.

C.

"Tenant Equipment" means any and all fixtures or equipment incorporated in the
Premises and installed by Tenant, at Tenant's expense, and used, useful, or necessary to
operate the Premises, exclusive of Center Equipment and the Tenant FF&E, and which
shall become the property of Landlord upon the expiration, or earlier termination of the
Lease.

D.

"Tenant FF&E" means all movable furniture, furnishings, fixtures, equipment, and
personal property owned by Tenant (excluding Center Equipment and Tenant Equipment)
that may be removed without material damage to the Premises and without adversely
affecting: (a) the structure of the Premises or the Center; (b) any electrical, plumbing,
mechanical, or other system in the Premises or the Center; (c) the present or future
operation of any such system; or (d) the present or future provision of any utility service
to the Premises or the Center. Tenant FF&E owned by Tenant includes, without
limitation, items such as merchandise, signs, goods, trade fixtures, factory equipment,
furniture, movable equipment, telephone, telecommunications and facsimile transmission
equipment, point of sale equipment, televisions, radios, network racks, computer systems
and peripherals, and equipment purchased, at Tenant’s cost, but shall not include any
such items paid for by Landlord.

E.

“Tenant Utility Facilities” means all utility and mechanical facilities and systems
exclusively serving the Premises.

Additional Insured.
A.

The initial list of Additional Insureds consist of the following:
i.
ii.
iii.
iv.
v.
vi.
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Transbay Joint Powers Authority;
City and County of San Francisco;
Alameda-Contra Costa Transit District;
Peninsula Corridor Joint Powers Board – Caltrain;
State of California, Department of Transportation;
Trustee, the Series 1 Holders, the LC Banks and the Direct Placement Banks, and
their officers, agents and employees, as those terms are defined in the “Sublease
– TJPA Property, dated as of January 1, 2017, by and between U.S. Bank
National Association, in its capacity as Trustee, as Sublessor, and City and
County of San Francisco, as Sublessee” recorded in the official records of the
City and County of San Francisco on January 17, 2017 as document number
2017-K395369;
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vii.

viii.
ix.

United States Department of Transportation, an agency of the United States of
America, acting by and through the Executive Director of the Build America
Bureau;
LPC West Transit Management LLC; and
All of the officers, agents, and employees of each of the above.

B.
The initial Additional Insureds listed above shall also include such other parties as Landlord may
request from time to time.

SMRH:486597246.1

C-6

EXHIBIT D
RULES AND REGULATIONS
SALESFORCE TRANSIT CENTER
TENANT RULES AND REGULATIONS
(version October 12, 2017)
1.
These Tenant Rules and Regulations (“Tenant Rules”) shall apply to Tenant and all of its
employees, agents, visitors, guests, customers, licensees, contractors, or invitees (collectively, “Tenant
Invitees”); all references to “Tenant” are intended to also apply to any Tenant Invitees. Tenant is
responsible for ensuring that its Tenant Invitees are informed of and comply with these Tenant Rules.
2.
The sidewalks, halls, passages, exits, entrances, elevators and stairways of the transit
center shall not be obstructed or used for any purpose other than for ingress or egress in the manner for
which they were designed.
3.
No sign, placard, picture, advertisement, name, or notice (except legally required
notices), or other items shall be placed, inscribed, displayed, printed, or affixed on or near any window,
door, partition or wall which may appear unsightly from outside the premises leased to Tenant
(“Premises”). No curtains, draperies, blinds, shutters, shades, screens, sunscreens or other coverings,
hangings or decorations shall be attached to, hung or placed in or used in connection with any window of
the transit center or Premises. No awning, canopy or other projection of any kind over or around the
windows or entrances of the Premises shall be installed.
4.
The Premises shall not be used for lodging or sleeping, for washing clothes or for any
improper, objectionable, or illegal purposes, and, unless ancillary to a restaurant or other food service use
specifically authorized in the Lease, no cooking shall be done or permitted in the Premises, except that the
preparation of coffee, tea, hot chocolate and similar items for Tenant and its employees shall be
permitted, provided that Tenant uses Underwriter’s Laboratory-approved equipment in accordance with
all applicable laws and codes and otherwise complies with these Tenant Rules.
5.
The toilet rooms, toilets, urinals, wash bowls and other plumbing facilities and apparatus
shall not be used for any purpose other than that for which they were constructed, no grease or other
foreign substance of any kind whatsoever shall be deposited therein, and the expense of any breakage,
stoppage or damage (whether on or off the Premises) resulting from violation of this rule by Tenant shall
be paid for by Tenant.
6.
No additional locks or bolts of any kind shall be placed upon any of the doors or
windows, nor shall any changes be made in existing locks or the mechanisms thereof. Tenant shall not
duplicate any keys or access cards provided to it. Each Tenant must, upon the termination of its tenancy,
give to the Landlord all keys and access cards to doors in the transit center and the Premises, either
furnished to, or otherwise procured by, such Tenant, and in the event of the loss of any keys or access
cards so furnished, such Tenant shall pay the Landlord the cost of replacing the same or changing the lock
or locks opened by such lost key if Landlord shall deem it necessary to make such change. Tenant shall
bear all liability for claims or injuries resulting from misuse of keys or access cards.
7.
All doors and windows of the Premises shall be closed and securely locked during all
times when the business is not open to the public, and Tenant shall bear all liability for claims or injuries
resulting from such failure or carelessness.
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8.
All water faucets, water apparatus, equipment, and appliances that are not designed to be
left unattended shall be shut off when not in use, and Tenant shall bear all liability for claims or injuries
resulting from such failure or carelessness.
9.
No kerosene, gasoline or flammable, combustible, or explosive fluids or materials shall
be used, kept, or stored in the Premises, other than a commercially reasonable supply of chemicals that
are typically used for office machines and for cleaning. Tenant shall install and maintain within the
Premises, at Tenant’s cost and expense, visibly marked, properly operational fire extinguishers next to all
duplicating or photocopy machines, and any other heat producing equipment, and as required by code or
the Fire Department.
10.
No penetration of the roof of the transit center is permitted. No boring or cutting for
telephone, telegraph or electric wires, or for any pipes, plumbing, ventilation or for any other similar
intrusions will be allowed without the consent of Landlord, and any such intrusions that are permitted
shall be introduced at the place and in the manner approved by Landlord. The location of telephones, call
boxes and all other equipment affixed to the Premises shall be subject to the approval of Landlord, which
shall not be unreasonably withheld.
11.
No sale of newspapers, magazines, periodicals, theater tickets or any other goods,
merchandise or service is permitted from the hallways, foyers, sidewalks, or other common spaces of the
transit center adjacent to the Premises. No display or sale of merchandise, or placement or storage of
carts, portable signs, devices or any other objects is permitted outside the defined exterior walls, roof and
permanent doorways of the Premises.
12.
The Premises shall not be used for manufacturing of any kind, including manufacture or
sale of narcotics or tobacco in any form, or for any business or activity other than that specifically
provided for in the Lease.
13.
No use or operation of any vending or coin operated machines, video or mechanical
games, or automated teller machines shall be permitted on the Premises.
14.
Landlord shall have the right to prohibit any advertising by any Tenant which, in
Landlord’s opinion, tends to impair the reputation of the transit center or its desirability as a transit center
and retail complex. Upon written notice from Landlord, any such Tenant shall refrain from or discontinue
such advertising.
15.
No radio or television antenna, loudspeaker or other device may be installed on the roof
or exterior walls of the Premises or the transit center. No advertising method shall be utilized in the
Premises which can be heard or perceived outside the Premises, including without limitation flashing
lights, searchlights, loudspeakers, phonographs, radios or television equipment.
16.
No canvassing, soliciting, peddling or distribution of handbills or any other written
material outside the Premises is permitted.
17.
In any interior space in the transit center, Tenant shall not use any hand trucks or other
transport equipment, except those equipped with air-filled or soft rubber tires and side guards. All hand
trucks or other transport equipment shall be permanently marked with Tenant name. No other vehicles of
any kind shall be brought into the transit center or kept in or about the Premises.
18.
All loading, unloading and delivery of merchandise, supplies, materials, garbage and
refuse shall be made only through such entryways and elevators and at such times as Landlord shall
designate. While loading and unloading, Tenant shall not obstruct or permit the obstruction of the
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entryways to the transit center or any tenant’s space therein. Tenant expressly assumes (i) all risk of
damage to any and all articles so loaded, unloaded or delivered, and (ii) all risk of injury incidental to any
such loading, unloading or delivery, whether or not such injured person is engaged in such activity, and
Tenant shall repair at its cost and expense any damage to the transit center resulting from such activities.
19.
Landlord shall have the right to prescribe the weight, size and position of all equipment,
materials, supplies, furniture or other property brought into the transit center. All deliveries, removals, or
the carrying in or out of any stock, equipment, freight, furniture, safes, or bulky matter of any description
must take place in the manner and during the hours which the Landlord may determine from time to time.
The moving of safes, furniture, or other fixtures or bulky matter of any kind must be made upon previous
notice to the Landlord and under Landlord’s supervision, and the person employed by Tenant for such
work must be acceptable to the Landlord. Tenant expressly assumes (i) all risk of damage to any and all
articles moved, and (ii) all risk of injury incidental to any such moving, whether or not such injured
person is engaged in such activity, and Tenant shall repair at its cost and expense any damage to the
transit center resulting from such activities.
20.
Tenant shall store, remove, and dispose of its waste and recyclables following Landlord’s
current waste and recycling procedures, which are subject to change from time to time. Among other
things, Tenant shall store all waste and recyclables within the Premises until removal. Tenant shall only
place waste and recyclables outside the Premises in locations and containers approved by Landlord. No
material shall be placed in waste containers if the material is of such nature that it may not be disposed of
in the ordinary and customary manner of removing and disposing of waste and recyclable, or in violation
of any law or ordinance governing disposal. If Tenant generates waste or recyclables that require special
hauling (e.g., furniture, fixtures, and equipment), Tenant must coordinate such disposal in advance with
the designated hauling provided; such materials may not be left in the common area loading dock. All
waste and recyclables shall be disposed only through entry ways and elevators provided for such purpose
and at such times as Landlord shall designate.
21.
Tenant shall not permit waste of the Premises; Tenant shall regularly conduct cleaning
and janitorial activities, especially in bathrooms, kitchens and janitorial spaces to remove mildew and
prevent moist conditions.
22.
No animals shall be permitted in the Premises, except for guide or signal dogs in use by a
person with a disability.
23.
Tenant shall not (i) use, keep or permit to be used or kept any foul or noxious gas or
substance in the Premises, (ii) permit or suffer the Premises to be occupied or used in any manner
offensive or objectionable to Landlord and other tenants of the transit center by reason of noise, odors,
fumes, smoke, vapors or unusual lights, including without limitation spotlights and/or vibrations, or (iii)
interfere in any way with other tenants of the transit center.
24.
All electrical ceiling fixtures hung in the Premises must be of a quality, type, design, and
bulb color approved by Landlord.
25.
Tenant shall immediately, upon request from Landlord (which request need not be in
writing), reduce its lighting in the Premises for temporary periods designated by Landlord, when required
in Landlord’s judgment to prevent overloads of the mechanical or electrical systems of the transit center.
26.
Tenant shall cooperate with Landlord’s efforts to implement the Building’s Sustainability
Practices and the applicable Green Building Standards, if any, including, but not limited to, complying
with Landlord’s then-current energy saving efforts and participating in any recycling programs and
occupant satisfaction and transportation surveys.
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27.
the Premises.

No heating or air conditioning unit or other similar apparatus shall be installed or used in

28.
Landlord reserves the right to select the name of the transit center and to make such
change or changes of name as it may deem appropriate from time to time, and to adopt naming rights
guidelines regarding the use of the transit center name that must be followed by Tenant.
29.
No smoking (including use of e cigarettes and smokeless cigarettes) is permitted in the
transit center, including the Premises, or within 25 feet of any entrance to the transit center, public
walkways or the transit center’s outdoor air intakes.
30.
Tenant shall be solely responsible for providing and paying for all security personnel,
devices, and systems that Tenant deems necessary for the protection of the Premises. Tenant supplied
security shall coordinate with the TJPA Chief Security Officer.
31.
Tenants are required to participate in the transit center’s Trusted Access Program,
badging, and other security, safety, and emergency preparedness programs. Landlord reserves the right to
modify such programs over time.
32.
Landlord intends to uniformly apply and enforce these Tenant Rules among all similarly
situated Tenants. Landlord may, however, waive any one (1) or more of the rules and regulations for the
benefit of any particular Tenant where Landlord deems reasonable in a particular circumstance; no such
waiver by Landlord shall be construed as a waiver of the rules and regulations in favor of any other
Tenant, nor prevent Landlord from thereafter enforcing any rule or regulation against any or all of the
Tenants of the transit center.
33.
These Tenant Rules and are intended to supplement the terms and conditions of a
Tenant’s lease. In the event of any conflict between the Tenant’s lease and these Tenant Rules, the lease
controls.
34.
Landlord reserves the right to modify or rescind any of these Tenant Rules and to make
future rules and regulations as in its reasonable judgment may from time to time be reasonably necessary
or desirable for the safety, care or cleanliness of the transit center, or for the preservation of good order
therein. Such new or modified rules and regulations, when made and written notice thereof is given to
Tenant, shall be binding on Tenant.
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EXHIBIT E
NAMING RIGHTS REQUIREMENTS
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EXHIBIT F
GOVERNMENT REQUIREMENTS
1.
MacBride Principles - Northern Ireland. Pursuant to San Francisco Administrative
Code Section 12.F.5, the City and County of San Francisco urges companies doing business in Northern
Ireland to move towards resolving employment inequities, and encourages such companies to abide by
the MacBride Principles. The City and County of San Francisco urges San Francisco companies to do
business with corporations that abide by the MacBride Principles. The person executing this Lease on
behalf of Tenant acknowledges that he or she has read and understood this Section.
2.
Tropical Hardwood and Virgin Redwood Ban. Pursuant to Section 804(b) of the San
Francisco Environment Code, Landlord urges Tenant not to import, purchase, obtain, or use for any
purpose, any tropical hardwood, tropical hardwood wood product, virgin redwood or virgin redwood
wood product. Except as expressly permitted by the application of Section 802(b) and 803(b) of the San
Francisco Environment Code, Tenant shall not provide any items for the construction of tenant
improvements or alterations in the Premises, or otherwise in the performance of this Lease, which are
tropical hardwoods, tropical hardwood wood products, virgin redwood, or virgin redwood wood products.
3.
Preservation-Treated Wood Containing Arsenic. Tenant may not purchase
preservative-treated wood products containing arsenic in the performance of this Lease unless an
exemption from the requirements of San Francisco Environment Code Chapter 13 is obtained from the
Department of Environment under Section 1304 of the Environment Code. The term “preservativetreated wood containing arsenic” shall mean wood treated with a preservative that contains arsenic,
elemental arsenic, or an arsenic copper combinations, including chromated copper arsenate preservative,
ammoniac copper zinc arsenate preservative, or ammoniacal copper arsenate preservative. Tenant may
purchase preservative-treated wood products on the list of environmentally preferable alternatives
prepared and adopted by the Department of Environment.
4.

Federal Nondiscrimination, Affirmative Action, and Other Requirements.

(a)
Tenant shall comply with 49 C.F.R. Section 26.7 (as may subsequently be amended),
portions of which are summarized as: Tenant must never exclude any person from participation in, deny
any person the benefits of, or otherwise discriminate against anyone in connection with the rights and
permissions granted under the Lease on the basis of race, color, sex, or national origin.
(b)
Tenant shall comply with 49 C.F.R. Section 27.7 (as may be subsequently amended),
portions of which are summarized as: (a) General. No qualified handicapped person shall, solely by
reason of his disability, be excluded from participation in, be denied the benefits of, or otherwise be
subjected to discrimination in connection with the rights and permissions granted under the Lease. (b)
Discriminatory actions prohibited. (1) Tenant, in providing any aid, benefit, or service, may not, directly
or through contractual, licensing, or other arrangements, on the basis of disability: (i) Deny a qualified
handicapped person the opportunity to participate in or benefit from the aid, benefit, or service; (ii) Afford
a qualified handicapped person an opportunity to participate in or benefit from the aid, benefit, or service
that is not substantially equal to that afforded persons who are not handicapped; (iii) Provide a qualified
handicapped person with an aid, benefit, or service that is not as effective in affording equal opportunity
to obtain the same result, to gain the same benefit, or to reach the same level of achievement as persons
who are not handicapped; (iv) Provide different or separate aid, benefits, or services to handicapped
persons or to any class of handicapped persons unless such action is necessary to provide qualified
handicapped persons with aid, benefits or services that are as effective as those provided to persons who
are not handicapped; (v) Aid or perpetuate discrimination against a qualified handicapped person by
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providing financial or other assistance to an agency, organization, or person that discriminates on the
basis of disability in providing any aid, benefit, or service to beneficiaries of the recipient’s program or
activity; (vi) Deny a qualified handicapped person the opportunity to participate in conferences, in
planning or advising recipients, applicants or would-be applicants, or (vii) Otherwise limit a qualified
handicapped person in the enjoyment of any right, privilege, advantage, or opportunity enjoyed by others
receiving an aid, benefit, or service. As required by 49 C.F.R. 27.9(b), Tenant agrees to comply with the
requirements of 49 C.F.R. Part 27.
(c)
Tenant shall comply with 49 C.F.R. Part 37 (as may be subsequently amended), portions
of which are summarized as: In constructing and altering transit facilities, Tenant shall comply with the
regulations of the Department of Justice implementing Title III of the ADA (28 CFR part 36).
(d)
Tenant shall comply with U.S. Department of Transportation Federal Transit
Administration Master Agreement FY 2017 (as annually updated), particularly relating to conflicts of
interest, debarment and suspension.
5.
City and County of San Francisco Equal Employment Opportunity /
Nondiscrimination Ordinance.
(a)
Tenant Shall Not Discriminate. In the performance of this Lease, Tenant agrees not to
discriminate against any employee, Landlord employee working with Tenant, applicant for employment
with Tenant, or against any person seeking accommodations, advantages, facilities, privileges, services, or
membership in all business, social, or other establishments or organizations operated by Tenant, on the
basis of the fact or perception of a person's race, color, creed, religion, national origin, ancestry, age,
height, weight, sex, sexual orientation, gender identity, domestic partner status, marital status, disability
or Acquired Immune Deficiency Syndrome or HIV status (AIDS/HIV status), or association with
members of such protected classes, or in retaliation for opposition to discrimination against such classes.
Such action shall include, but shall not be limited to, the following: employment, upgrading,
demotion or transfer; recruitment or recruitment advertising; lay-offs or termination; rates of pay or other
forms of compensation; and selection for training, including apprenticeship. Tenant further agrees to post
in conspicuous places, available to employees and applicants for employment, notices setting forth the
provisions of this nondiscrimination clause. Tenant is encouraged to actively recruit minorities and
women for its workforce and take other steps, such as on-the-job training and education, to ensure
nondiscrimination in the Tenant’s employment practices.
(b)
Subcontracts. Tenant shall include in all subleases and other subcontracts relating to the
Premises hereunder a nondiscrimination clause in substantially the form of subsection (a) above. In
addition, Tenant shall incorporate by reference in all subleases and other subcontracts the provisions of
Sections 12B.2(a), 12B.2(c)-(k), and 12C.3 of the San Francisco Administrative Code and shall require all
subtenants and other subcontractors to comply with such provisions. Tenant's failure to comply with the
obligations in this subsection shall constitute a material breach of this Lease.
(c)
Nondiscrimination in Benefits. Tenant does not as of the date of this Lease and will not
during the Term, in any of its operations in San Francisco, where the work is being performed for the
Landlord, or elsewhere within the United States, discriminate in the provision of bereavement leave,
family medical leave, health benefits, membership or membership discounts, moving expenses, pension
and retirement benefits or travel benefits, as well as any benefits other than the benefits specified above,
between employees with domestic partners and employees with spouses, and/or between the domestic
partners and spouses of such employees, where the domestic partnership has been registered with a
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governmental entity pursuant to state or local law authorizing such registration, subject to the conditions
set forth in Section 12B.2(b) of the San Francisco Administrative Code.
(d)
Condition to Contract. As a condition to this Agreement, Tenant shall execute the
appropriate “San Francisco Administrative Code Chapters 12B & 12C Declaration: Nondiscrimination in
Contracts and Benefits” form (Form CMD-12B-101) with supporting documentation and file the form
with Landlord.
(e)
Incorporation of Administrative Code Provisions by Reference. The provisions of
Chapters 12B and 12C of the San Francisco Administrative Code relating to nondiscrimination by parties
contracting for the lease of property are incorporated in this Section by reference and made a part of this
Lease as though fully set forth herein. The parties agree that the San Francisco law applies to this Lease as
if Landlord were the City and County of San Francisco for purposes of application of the law to this
Lease. Tenant shall comply fully with and be bound by all of the provisions that apply to this Lease under
such Chapters of the Administrative Code, including but not limited to the remedies provided in such
Chapters. Without limiting the foregoing, Tenant understands that pursuant to Section 12B.2(h) of the San
Francisco Administrative Code, a penalty of $50 for each person for each calendar day during which such
person was discriminated against in violation of the provisions of this Lease may be assessed against
Tenant and/or deducted from any payments due Tenant.
6.
Conflict of Interest. Through its execution of this Lease, Tenant acknowledges that it is
familiar with the provisions of Section 15.103 of City and County of San Francisco Charter, Article III,
Chapter 2 of San Francisco’s Campaign and Governmental Conduct Code, and Sections 87100 et seq. and
Sections 1090 et seq. of the Government Code of the State of California, and certifies that it does not
know of any facts which constitute a violation of said provision and agrees that if it becomes aware of any
such fact during the Term it shall immediately notify Landlord. The parties agree that the San Francisco
law applies to this Lease as if Landlord were the City and County of San Francisco for purposes of
application of the law to this Lease
7.
Prevailing Rates of Wage. Tenant agrees that any person performing labor in the
construction of any tenant improvements or alterations to the Premises, which Tenant provides under this
Lease, shall pay be paid not less than the highest prevailing rates of salaries, wages, and employee
benefits, to its employees working at the Center pursuant to this Lease consistent with federal and local
requirements, and shall be subject to the same hours and working conditions, and shall receive the same
benefits as in each case are provided for similar work in San Francisco, California. Tenant shall include,
in any contract for construction of such tenant improvements and alterations, a requirement that all
persons performing labor under such contract shall be paid not less than the highest prevailing rate of
wages for the labor so performed. Tenant shall require any contractor to provide, and shall deliver to
Landlord upon request, certified payroll reports with respect to all persons performing labor in the
construction of such tenant improvement work or any alterations to the Premises.
8.
No Relocation Assistance; Waiver of Claims. Tenant acknowledges that it will not be a
displaced person at the time this Lease is terminated or expires by its own terms, and Tenant fully
releases, waives, and discharges forever any and all claims or other Losses, against and covenants not to
sue Landlord or any Landlord Entity under any Laws, including any and all claims for relocation benefits
or assistance from Landlord under federal and state relocation assistance laws. Without limiting the terms
of the Lease regarding Assignment and Subletting, Tenant shall cause any Transferee to expressly waive
entitlement to any and all relocation assistance and benefits in connection with this Lease. Tenant shall
indemnify, defend, and hold harmless Landlord and each Landlord Entity for any and all Losses arising
out of any relocation assistance or benefits payable to any Transferee.
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9.
Drug-Free Workplace. Tenant acknowledges that pursuant to the Federal Drug-Free
Workplace Act of 1989, the unlawful manufacture, distribution, possession or use of a controlled
substance is prohibited on Landlord premises. Any violation of this prohibition by Tenant or any Tenant
Entity shall constitute a default hereunder.
10.
Compliance with Americans With Disabilities Act. Tenant acknowledges that,
pursuant to the ADA, programs, services and other activities provided by a public entity, whether directly
or through a contractor, must be accessible to the disabled public. Tenant shall provide the services
specified in this Lease in a manner that complies with the ADA and any and all other applicable federal,
state and local disability rights legislation. Tenant agrees not to discriminate against disabled persons in
the provision of services, benefits or activities provided under this Lease, and further agrees that any
violation of this prohibition on the part of Tenant, its employees, agents or assigns shall constitute a
material breach of this Lease.
11.
Disability Access Obligations Notice. In accordance with Chapter 38 of the San
Francisco Administrative Code, the Disability Access Obligations Notice attached hereto as Schedule 1
(the “Access Notice”) is incorporated herein by this reference. Execution of the Lease by the parties
hereto shall be deemed to constitute and represent the parties’ acknowledgement and execution of the
Access Notice, notwithstanding that such Access Notice may not be separately executed. The terms of
the Lease set forth the parties’ respective obligations regarding the performance of and payment for
disability access improvements. Further, each party shall use reasonable efforts to notify the other of
alterations the notifying party may make to or which may affect the Premises or the Center that might
impact accessibility under federal and state disability access laws. Such notification regarding alterations
shall in no event be construed to limit Tenant’s obligations or to expand Tenant’s rights under this Lease,
and, without limiting the generality of the foregoing, in no event shall such notification be deemed to
constitute any notice required to be given by Tenant to Landlord under any other provision of this Lease.
The Center may not currently meet all applicable construction-related accessibility standards, including
standards for public restrooms and ground floor entrances and exits.
12.
Public Records. Tenant acknowledges that Landlord is a public agency and the
requirements of the California Public Records Act, California Government Code Section 6250 et seq., are
applicable to Landlord’s records.
13.
Pesticide Prohibition. Tenant shall comply with the provisions of Section 308 of
Chapter 3 of the San Francisco Environment Code (the "Pesticide Ordinance") which (i) prohibit the use
of certain pesticides on certain property, (ii) require the posting of certain notices and the maintenance of
certain records regarding pesticide usage, and (iii) require Tenant to submit to the Center an integrated
pest management ("IPM") plan that (a) lists, to the extent reasonably possible, the types and estimated
quantities of pesticides that Tenant may need to apply to the Premises during the terms of this Lease, (b)
describes the steps Tenant will take to meet the City and County of San Francisco’s IPM Policy described
in Section 300 of the Pesticide Ordinance, and (c) identifies, by name, title, address and telephone
number, an individual to act as Tenant's primary IPM contact person with the Landlord. In addition,
Tenant shall comply with the requirements of Sections 303(a) and 303(b) of the Pesticide Ordinance. The
parties agree that the San Francisco law applies to this Lease as if Landlord were the City and County of
San Francisco for purposes of application of the law to this Lease
14.
Card Check Policy. The provisions contained in the “Labor Representation Policy,”
attached hereto at Schedule 2 (the “Card Check Policy”), are incorporated into the Lease, and Tenant
agrees to abide by such provisions. Such provisions supplement the provisions in this Agreement, and
shall be interpreted in the broadest possible manner to avoid any conflicts. If there is an unavoidable
conflict between the terms and provisions contained in the Card Check Policy and any other terms and
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provisions of this Lease, in Landlord’s sole determination, the terms and provisions contained in the Card
Check Policy shall take precedence.
15.

Requiring Minimum Compensation.

(a)
Tenant agrees to comply fully with and be bound by all of the provisions of the Minimum
Compensation Ordinance (MCO), as set forth in San Francisco Administrative Code Chapter 12P
(“Chapter 12P”), including the remedies provided, and implementing guidelines and rules. The
provisions of Chapter 12P are incorporated herein by reference and made a part of this Lease as though
fully set forth. The text of the MCO is available on the web at www.sfgov.org/olse/mco. A partial listing
of some of Tenant's obligations under the MCO is set forth in this Section. Tenant is required to comply
with all the provisions of the MCO, irrespective of the listing of obligations in this Section.
(b)
The MCO requires Tenant to pay Tenant's employees a minimum hourly gross
compensation wage rate and to provide minimum compensated and uncompensated time off. The
minimum wage rate may change from year to year and Tenant is obligated to keep informed of the thencurrent requirements. Any subcontract entered into by Tenant shall require the subcontractor to comply
with the requirements of the MCO and shall contain contractual obligations substantially the same as
those set forth in this Section. It is Tenant's obligation to ensure that any subcontractors of any tier under
this Lease comply with the requirements of the MCO. If any subcontractor under this Lease fails to
comply, Landlord may pursue any of the remedies set forth in this Section against Tenant.
(c)
Tenant shall not take adverse action or otherwise discriminate against an employee or
other person for the exercise or attempted exercise of rights under the MCO. Such actions, if taken within
ninety (90) days after the exercise or attempted exercise of such rights, will be rebuttably presumed to be
retaliation prohibited by the MCO.
(d)
Tenant shall maintain employee and payroll records as required by the MCO. If Tenant
fails to do so, it shall be presumed that the Tenant paid no more than the minimum wage required under
State law.
(e)
The Landlord is authorized to inspect Tenant's premises and conduct interviews with
employees and conduct audits of Tenants.
(f)
Tenant's commitment to provide the minimum compensation is a material element of the
Landlord's consideration for this Lease. The Landlord in its sole discretion shall determine whether such a
breach has occurred. The Landlord and the public will incur and suffer substantial damages, the exact
amount of which are impractical or extremely difficult to determine if the Tenant fails to comply with
these requirements. Tenant agrees that the sums set forth in Section 12P.6.l of the MCO represent a
reasonable approximation of the damages likely to be suffered by Landlord. Tenant agrees that the sums
as liquidated damages are not a penalty, but are reasonable estimates of the loss that the Landlord and the
public will incur for Tenant's noncompliance. The procedures governing the assessment of liquidated
damages shall be those set forth in Section 12P.6.2 of Chapter 12P.
(g)
Tenant understands and agrees that if it fails to comply with the requirements of the
MCO, the Landlord shall have the right to pursue any rights or remedies available under Chapter l2P
(including liquidated damages), under the terms of the contract, and under applicable law. If, within thirty
(30) days after receiving Landlord’s written notice of a breach of this Lease for violating the MCO,
Tenant fails to cure such breach or, if such breach cannot reasonably be cured within such period, Tenant
fails to commence efforts to cure within such period, or thereafter fails diligently to pursue such cure to
completion, Landlord shall have the right to pursue any rights or remedies available under applicable law,
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including those set forth in Section 12P.6(c) of Chapter 12P. Each of these remedies shall be exercisable
individually or in combination with any other rights or remedies available to the Landlord.
(h)
Tenant represents and warrants that it is not an entity that was set up, or is being used, for
the purpose of evading the intent of the MCO.
(i)
If Tenant is exempt from the MCO when this Lease is executed because the cumulative
amount of agreements with Landlord for the fiscal year is less than Twenty Five Thousand Dollars
($25,000), but Tenant later enters an agreement or agreements that cause Tenant to exceed that amount in
a fiscal year, Tenant shall thereafter be required to comply with the MCO under this Lease. This
obligation arises on the effective date of the agreement that causes the cumulative amount of agreements
between the Tenant and Landlord to exceed Twenty Five Thousand Dollars ($25,000) in the fiscal year.
16.
Requiring Health Benefits for Covered Employees. Tenant agrees to comply fully with
and be bound by all of the provisions of the Health Care Accountability Ordinance (HCAO), as set forth
in San Francisco Administrative Code Chapter 12Q (“Chapter 12Q”), including the remedies provided,
and implementing regulations, as the same may be amended from time to time. The provisions of Chapter
l2Q are incorporated by reference and made a part of this Lease as though fully set forth herein. The text
of the HCAO is available on the web at www.sfgov.org/olse. A partial listing of some of Tenant's
obligations under the HCAO is set forth in this Section. Tenant is required to comply with all the
provisions of the HCAO, irrespective of the listing of obligations in this Section.
(a)
For each Covered Employee, Tenant shall provide the appropriate health benefit set forth
in Section l2Q.3 of the HCAO. If Tenant chooses to offer the health plan option, such health plan shall
meet the minimum standards set forth by the San Francisco Health Commission.
(b)
Notwithstanding the above, if the Tenant is a small business as defined in Section
12Q.3(e) of the HCAO, it shall have no obligation to comply with part (a) above.
(c)
Tenant's failure to comply with the HCAO shall constitute a material breach of this
Lease. Landlord shall notify Tenant if such a breach has occurred. If, within thirty (30) days after
receiving Landlord's written notice of a breach of this Lease for violating the HCAO, Tenant fails to cure
such breach or, if such breach cannot reasonably be cured within such period, Tenant fails to commence
efforts to cure within such period, or thereafter fails diligently to pursue such cure to completion,
Landlord shall have the right to pursue any rights or remedies available under applicable law, including
those set forth in Section l2Q.5. l and 12Q.5(f)(1-6). Each of these remedies shall be exercisable
individually or in combination with any other rights or remedies available to Landlord.
(d)
Any Subcontract entered into by Tenant shall require the Subcontractor to comply with
the requirements of the HCAO and shall contain contractual obligations substantially the same as those
set forth in this Section. Tenant shall notify Landlord when it enters into such a Subcontract and shall
certify to Landlord that it has notified the Subcontractor of the obligations under the HCAO and has
imposed the requirements of the HCAO on Subcontractor through the Subcontract. Each Tenant shall be
responsible for its Subcontractors' compliance. If a Subcontractor fails to comply, the Landlord may
pursue the remedies set forth in this Section against Tenant based on the Subcontractor's failure to
comply, provided that Landlord has first provided Tenant with notice and an opportunity to obtain a cure
of the violation.
(e)
Tenant shall not discharge, reduce in compensation, or otherwise discriminate against any
employee for notifying Landlord with regard to Tenant's noncompliance or anticipated noncompliance
with the requirements of the HCAO, for opposing any practice proscribed by the HCAO, for participating
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in proceedings related to the HCAO, or for seeking to assert or enforce any rights under the HCAO by
any lawful means.
(f)
Tenant represents and warrants that it is not an entity that was set up, or is being used, for
the purpose of evading the intent of the HCAO.
(g)
Tenant shall maintain employee and payroll records in compliance with the California
Labor Code and Industrial Welfare Commission orders, including the number of hours each employee has
worked on the Landlord Contract.
(h)

Tenant shall keep itself informed of the current requirements of the HCAO.

(i)
Tenant shall provide reports to the Landlord in accordance with any reporting standards
promulgated by the Landlord under the HCAO, including reports on Subcontractors and Subtenants, as
applicable.
(j)
Tenant shall provide Landlord with access to records pertaining to compliance with
HCAO after receiving a written request from Landlord to do so and being provided at least ten (10)
business days to respond.
(k)
Tenant shall allow Landlord to inspect Tenant's premises and have access to Tenant's
employees in order to monitor and determine compliance with HCAO.
(l)
Landlord may conduct random audits of Tenant to ascertain its compliance with HCAO.
Tenant agrees to cooperate with Landlord when it conducts such audits.
(m)
If Tenant is exempt from the HCAO when this Lease is executed because its amount is
less than Twenty Five Thousand Dollars ($25,000) (Fifty Thousand Dollars ($50,000) for nonprofits), but
Tenant later enters into an agreement or agreements that cause Tenant's aggregate amount of all
agreements with Landlord to reach Seventy Five Thousand Dollars ($75,000), all the agreements shall be
thereafter subject to the HCAO. This obligation arises on the effective date of the agreement that causes
the cumulative amount of agreements between Tenant and the Landlord to be equal to or greater than
Seventy Five Thousand Dollars ($75,000) in the fiscal year.
17.
Limitations on Contributions. Through its execution of this Lease, Tenant
acknowledges that it is familiar with the provisions of Article III, Chapter 2 of San Francisco’s Campaign
and Governmental Conduct Code, and Sections 87100 et seq. and Sections 1090 et seq. of the
Government Code of the State of California, and certifies that it does not know of any facts which
constitute a violation of said provisions and agrees that if it becomes aware of any such fact during the
Term it shall immediately notify Landlord.
18.
Food Service Waste Reduction Ordinance. San Francisco's Food Service Waste
Reduction Ordinance, Ordinance No. 295-06, SF Environment Code Chapter 16 (“Waste Reduction
Ordinance”) requires restaurants, retail food vendors, City and County of San Francisco departments,
City and County of San Francisco contractors and City and County of San Francisco lessees to use
biodegradable/compostable or recyclable disposable food service ware when selling or distributing
prepared foods, unless there is no "affordable" alternative. The Waste Reduction Ordinance also prohibits
such businesses and the City and County of San Francisco from using disposable food service ware made
from polystyrene (Styrofoam™). The parties agree that the Waste Reduction Ordinance applies to this
Lease as if Landlord were the City and County of San Francisco for purposes of application of the law to
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this Lease. Violation of the Waste Reduction Ordinance may result in contractual damages, a criminal
fine, administrative penalty, or other civil enforcement action.
19.
Submitting False Claims; Monetary Penalties. Pursuant to San Francisco
Administrative Code Chapter 6, Article V, Tenant or any subcontractor or consultant who submits a false
claim shall be liable to Landlord for three times the amount of damages which Landlord sustains because
of the false claim, plus a civil penalty of up to Ten Thousand Dollars ($10,000), and other damages as
provided by statute. Landlord or any such subcontractor or consultant will be deemed to have submitted a
false claim to Landlord if Tenant or such subcontractor or consultant (a) knowingly presents or causes to
be presented to an officer or employee of Landlord a false claim or request for payment or approval; (b)
knowingly makes, uses, or causes to be made or used a false record or statement to get a false claim paid
or approved by Landlord; (c) conspires to defraud Landlord by getting a false claim allowed or paid by
Landlord; (d) knowingly makes, uses, or causes to be made or used a false record or statement to conceal,
avoid, or decrease an obligation to pay or transmit money or property to Landlord; or (e) is a beneficiary
of an inadvertent submission of a false claim to Landlord, subsequently discovers the falsity of the claim,
and fails to disclose the false claim to Landlord within a reasonable time after discovery of the false
claim.
20.
Disallowance; Debarment. If Tenant claims or receives payment from Landlord for a
service, reimbursement for which is later disallowed by the State of California or United States
Government, Tenant shall promptly refund the disallowed amount to Landlord upon Landlord’s request.
At its option, Landlord may offset the amount disallowed from any payment due or to become due to
Tenant under this Lease or any other agreement. By executing this Lease, Tenant certifies that Tenant is
not suspended, debarred or otherwise excluded from participation in federal assistance programs. Tenant
acknowledges that this certification of eligibility to receive federal funds is a material term of the Lease.
21.
Sustainability. Tenant acknowledges that the Center is or may be in the future
certified/rated pursuant to or operated to meet one or more Green Building Standards. As and when
requested by Landlord during the Term, Tenant shall provide Landlord (in the format requested by
Landlord and reasonably necessary or desirable to comply with the requirements of the Center’s
Sustainability Practices, the applicable Green Building Standards or any commissioning or recommissioning of any building systems) with data concerning Tenant’s energy consumption, water
consumption, waste recycling, and the operation of building systems. Such data may include, but shall
not be limited to, Tenant’s operating hours, the number of on-site personnel, the types of equipment used
at the Center (including computer equipment, if applicable), office supply purchases, light bulb purchases,
waste and recycling manifests (including gross waste generated and diverted to landfill), cleaning product
materials (both chemicals and paper products), environmental characteristics (e.g. landscaping, bicycle
racks), as applicable, and energy use and cost. Landlord shall have no liability to Tenant if, once
obtained, any such Green Building Standards rating or certification lapses and is not reinstated by
Landlord. Tenant and any occupants of the Premises shall comply with the Center’s Sustainability
Practices and the applicable Green Building Standards, if any. Tenant shall not materially, adversely
affect (as reasonably determined by Landlord) the indoor air quality of the Premises or the Center,
including by the type of equipment, furniture, furnishings, fixtures or personal property that is brought
into the Premises, the materials used in the construction of any tenant improvements or Alterations in the
Premises, the cleaning supplies used in the maintenance of the Premises, or the violation of any nonsmoking policy adopted by Landlord. Landlord and Tenant agree to share data needed for third party
rating systems such as LEED, GRESB and ENERGY STAR, and Tenant agrees that Landlord may
provide data from Tenant to Landlord’s consultants, lenders or prospective lenders, purchasers or
prospective purchasers, or other third parties having a reasonable need to know such information.
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As used in this Lease, the term “Center’s Sustainability Practices” means the operations and
maintenance practices for the Center, whether incorporated into the Center’s rules and regulations,
construction rules and regulations, separate written sustainability policies or otherwise reasonably
implemented by Landlord with respect to the Center, whether voluntary or required by applicable law, as
the same may be revised from time to time, addressing, among other things: energy efficiency; energy
measurement and reporting; water usage; recycling, composting, and waste management; indoor air
quality; and chemical use. As used in this Lease, the term “Green Building Standards” means one or
more of the following: the U.S. EPA’s Energy Star® Portfolio Manager, the Green Building Initiative’s
Green Globes™ building rating system, the U.S. Green Building Council’s Leadership in Energy and
Environmental Design (LEED®) building rating system, the ASHRAE Building Energy Quotient (BEQ),
the Global Real Estate Sustainability Benchmark (GRESB), or other standard for high performance
buildings adopted by Landlord with respect to the Center, as the same may be revised from time to time.
22.
Limitations on Contributions. Through execution of the Lease, the Tenant
acknowledges that it is familiar with Section 1.126 of the San Francisco Campaign and Governmental
Conduct Code, which prohibits any person who contracts with Landlord for the rendition of personal
services, for the furnishing of any material, supplies or equipment, or for the sale or lease of any land or
building, from making any campaign contribution to (1) Landlord’s elective officers if the contract must
be approved by the individual, a board on which that individual serves, or a board on which an appointee
of that individual serves, (2) a candidate for the office held by such individual, or (3) a committee
controlled by such individual, at any time from the commencement of negotiations for the contract until
the later of either the termination of negotiations for such contract or six months after the date the contract
is approved. Tenant acknowledges that the foregoing restriction applies only if the contract or a
combination or series of contracts approved by the same individual or board in a fiscal year have a total
anticipated or actual value of $50,000 or more. Tenant further acknowledges that the prohibition on
contributions applies to each prospective party to the contract; each member of Tenant’s board of
directors; Tenant’s chairperson, chief executive officer, chief financial officer and chief operating officer;
any person with an ownership interest of more than 20 percent in Tenant; any subcontractor listed in the
bid or contract; and any committee that is sponsored or controlled by Tenant. Additionally, Tenant
acknowledges that Tenant must inform each of the persons described in the preceding sentence of the
prohibitions contained in Section 1.126.
23.
Consumption Data. Tenant acknowledges that Landlord is or may become subject to
certain energy disclosure requirements, which requirements, whether made pursuant to statute, ordinance
and regulation or other applicable laws now existing or hereafter adopted, shall collectively be referred to
herein as “Required Energy Disclosures.” Tenant authorizes Landlord to disclose information
concerning energy use by Tenant, either individually or in combination with the energy use of other
tenants, as applicable, in connection with any Required Energy Disclosures, whenever Landlord
determines, in good faith, that such disclosure is reasonably necessary to comply with laws applicable to
the Center or Landlord’s ownership thereof. If (i) any utility is billed directly to Tenant or any subtenant
or licensee of Tenant or (ii) Landlord is not responsible for reading any submetered or separately metered
utility supplied to the Premises, then Tenant shall, within thirty (30) days after request by Landlord,
provide consumption data in a form reasonably required by Landlord. Further, if Tenant utilizes separate
service providers from those of Landlord, Tenant hereby consents to Landlord obtaining the consumption
data directly from such service providers and, within ten (10) days after written request, Tenant shall
execute and deliver to Landlord and the service providers such written releases as the service providers
may request evidencing Tenant’s consent to deliver the consumption data to Landlord. Landlord shall not
be required to notify Tenant of the making of Required Energy Disclosures; provided, however, that to
the extent disclosure to Tenant is required by applicable laws, such disclosure may be satisfied by making
Required Energy Disclosures available for review by Tenant in the Center’s management office. Tenant
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hereby releases Landlord from any claims, losses, costs, damages, expenses and liabilities arising out of,
resulting from, or otherwise relating to the making of any Required Energy Disclosures.
24.
Labor Harmony. Tenant acknowledge that it is of the utmost importance to Landlord
and all those occupying or that will occupy space in the Center that there be no interruption or threat of
interruption in the progress of the construction work. Accordingly, Tenant agrees as follows:
(a)
In any contract or undertaking which Tenant may make with a contractor for
work in the Premises, provision shall be made for the dismissal from the job of workmen whose work is
unskilled, in the Executive Director of the TJPA’s reasonable judgment. Tenant shall cause any such
workmen to be discharged from the project within twenty-four (24) hours after the Executive Director
gives notice to Tenant requiring such discharge.
(b)
Tenant acknowledges that it has been advised by Landlord that the construction
work on the Center is being conducted pursuant to a Project Labor Agreement (“PLA”). Because work
covered by the PLA and tenant work not covered by the PLA may, at various times, be taking place at the
same times and in close proximity, it is imperative that the non-covered work not interfere with the PLAcovered work. Landlord must ensure that there are no disruptions in the construction project because of
labor disputes and has concluded that other alternatives to this provision are not feasible to ensure labor
harmony on the construction project. As an example, Landlord has considered the use of dual gate
systems; however, the geographical configuration of the project will be restrictive in size and access, and
therefore, dual gate systems would not be feasible and/or safe for the workers and the general public.
(c)
Tenant shall use, and Tenant shall require its contractor and subcontractors to
use, their respective best efforts to prevent labor disputes and/or work stoppages on the Premises, and/or
elsewhere on the Center and related structures, to the extent attributable to work being performed on the
Premises, irrespective of the reason of any such labor dispute or work stoppages. In the event that the
conduct or presence of any employee(s) of Tenant or Tenant’s contractor(s) or subcontractor(s) causes a
labor dispute, work stoppage or threatened labor dispute or work stoppage, Tenant shall remove such
employee(s) immediately from the terminal upon Executive Director’s request. If Tenant refuses to
substitute another contractor or subcontractor who will not cause or will not threaten to cause a labor
dispute on the Center to complete the work in question, then Tenant agrees that in the discretion of the
Executive Director, all such tenant improvement work must cease until such time as the construction
work on all portions, sections or segments of Phase I of the Center is deemed complete and turned over to
Landlord pursuant to Article 26 of the PLA.
(d)
Tenant shall include, and shall cause its contractor to include, the following
clause in all contracts entered into with its general contractors and subcontractors for work performed at
the Center:
Harmony Clause

There shall be no manifestations on the project of any dispute between any labor
organization and any Tenant contractor or subcontractor, including but not limited to, any
area standards picketing, bannering or handbilling against said contractor or
subcontractor. Should there be any manifestation of a labor dispute between any Tenant
contractor or subcontractor and any union, which results in a stoppage of work or
threatened stoppage of work on the part of said contractor or subcontractor’s employees
or the employees of any other employer or supplier on the project or at the Center, which
in the sole judgment of the Executive Director of the Landlord will cause, or is likely to
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cause, unreasonable delay in the progress of construction or operation of any business at
the Center, then upon written notice from Executive Director, Tenant shall declare the
contractor or subcontractor in default of its contract, and upon such notice, Tenant shall
have the right to take such steps as are necessary to finish the uncompleted portion of the
work to be performed by the contractor or subcontractor.
(e)
Without limiting the generality of indemnities elsewhere in this Lease, Tenant
shall indemnify, defend, and hold harmless the TJPA and each related Entity for any and all
losses which arise from the actions taken pursuant to this Section.
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SCHEDULE 1 TO
GOVERNMENT REQUIREMENTS
ACCESS NOTICE
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SCHEDULE 2 TO
GOVERNMENT REQUIREMENTS
CARD CHECK POLICY

[see attached]
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TRANSBAY JOINT POWERS AUTHORITY
Board Policy No. 011

Category: Workplace Matters

LABOR REPRESENTATION POLICY
I.

DEFINITIONS. FOR PURPOSES OF THIS POLICY, THE FOLLOWING
DEFINITIONS SHALL APPLY

A. "Card check agreement" means a written agreement between an employer and a
labor organization providing a procedure for determining employee preference on the subject of
whether to be represented by a labor organization for collective bargaining, and if so, by which labor
organization to be represented, which provides, at a minimum, the following:
1.
Determining employee preference regarding union representation shall be by
a card check procedure conducted by a neutral third party in lieu of a formal election;
2.
All disputes over interpretation or application of the parties' card check
agreement, and over issues regarding how to carry out the card check process or specific card
check procedures shall be submitted to binding arbitration;
3.
Forbearance by any labor organization from economic action against the
employer at the worksite of an organizing drive covered by this Policy, and in relation to an
organizing campaign only (not to the terms of a collective bargaining agreement), so long as the
employer complies with the terms of the card check agreement;
4.
Language and procedures prohibiting the labor organization or the
employer from coercing or intimidating employees, explicitly or implicitly, in selecting or not
selecting a bargaining representative.
B. "Contract" means a lease, management agreement, service agreement, loan, bond,
guarantee, or other similar agreement in which one party is anyone operating a hotel or restaurant proj
ect.
C.
"Collective bargaining agreement" means an agreement between an employer and
a labor organization regarding wages, hours and other terms and conditions of employment of the
employer's employees. For purposes of this Policy, a collective bargaining agreement does not
include a card check agreement as defined herein.
D.
"Developer" means any person, corporation, association, general or limited
partnership, limited liability company, joint venture or other entity which does or which proposes to
purchase, lease, develop, build, remodel or otherwise establish a hotel or restaurant project.
Adopted: 7/20/06
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E.
"Economic action" means concerted action initiated or conducted by a labor union
and/or employees acting in concert therewith, to bring economic pressure to bear against an
employer, as part of a campaign to organize employees or prospective employees of that employer,
including such activities as striking, picketing, or boycotting.
F.
"Employer" means any developer, manager/operator or subcontractor who
employs individuals in a hotel or restaurant in a hotel or restaurant project.
G.
"Hotel or restaurant project" means a development project or facility within the
Transbay Transit Center or Transit Tower which contains a hotel or restaurant. For purposes
herein a "hotel" shall mean any use or facility falling within either definition of Section 314.1(g) or
(h) of the San Francisco Planning Code. For purposes herein a "restaurant" shall mean any facility
that has as its principal purpose the sale of food and beverage for primarily on-site consumption,
including any such facility operating within or as part of another facility, such as a hotel or retail
store.
H.
"Labor organization" means any organization of any kind, or any agency or
employee representation committee or plan, in which employees participate and which exists for
the purpose, in whole or in part, of dealing with employers concerning grievances, labor disputes,
wages, rates of pay, hours of employment, or conditions of work.
I.
"Manager/operator" means any person, corporation, association, limited or
general partnership, joint venture or other entity (including a developer) that operates or manages a
hotel or restaurant in a hotel or restaurant project, or provides any material portion of the services
provided by such hotel or restaurant in a hotel or restaurant project.
J.
"Subcontract" means any lease, sublease, management agreement or other similar
agreement between a developer or a manager/operator and a subcontractor which contemplates
or permits the subcontractor to operate or manage all or a portion of a hotel or restaurant in a hotel
or restaurant project.
K.
"Subcontractor" means any person, corporation, association, limited or general
partnership, limited liability company, joint venture or other entity that enters into a subcontract
with a developer or manager/operator.
II. POLICY, REQUIREMENTS AND PROCEDURES TO MINIMIZE
LABOR/MANAGEMENT CONFLICT
A.
General Policy. The Board of Directors declares as a matter of general policy that
employers operating a hotel or restaurant in a hotel or restaurant project within the Transbay Transit
Center or Transit Tower shall agree to abide by the procedures of a card check agreement for
determining employee preference on the subject of labor union representation, as specified in this
Policy.
B.
Pursuant to this Policy, the following requirements are imposed, except that no
Employer, Developer or Manager/Operator, however, shall be responsible for obligations under this
Policy if that person or entity is otherwise exempt from those obligations as described below.
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1.
Employers. An employer of employees working in a hotel or restaurant in a
hotel or restaurant project within the Transbay Transit Center or Transit Tower shall:
a.
Enter into a card check agreement with a labor organization which
requests such an agreement for the purpose of seeking to represent those employees before
executing the subcontract or contract pursuant to which it will operate a hotel or restaurant in a
hotel or restaurant project;
b.
If the parties are unable to agree to the terms of a card check
agreement within 60 days of the commencement of such negotiations, they must enter into
expedited binding arbitration in which the terms of a card check agreement will be imposed by an
arbitrator. In such proceedings, to be conducted by an experienced labor arbitrator selected as
provided by the rules of the American Arbitration Association or equivalent organization, the
arbitrator shall consider any model card check agreement provided by the TJPA and/or
prevailing practices and the terms of card check agreements in the same or similar industries,
except that such card check agreement must include the mandatory terms identified in this
Policy;
c.

Comply with the terms of that card check agreement and this

Policy;
d.
Include in any subcontract (with a subcontractor) which contemplates
or permits a Subcontractor to operate or manage a hotel or restaurant in a Hotel or Restaurant
Project within the Transbay Transit Center or Transit Tower or to provide a service essential to the
operation of such a hotel or restaurant, a provision requiring that subcontractor to comply with this
Policy. This provision shall be a material and mandatory term of such subcontract, binding on all
successors and assigns, and shall state (modified as necessary to accommodate particular
circumstances):
"The Transbay Joint Powers Authority has a Policy which may apply to [Subcontractor]. Its
terms are expressly incorporated by reference hereto. To the extent [Subcontractor] or its
successors or assigns employs employees in a hotel or restaurant in [this facility] within the
scope of that Policy, [Subcontractor] hereby agrees as a material condition of this [Subcontract] to
enter into and abide by a card check agreement with a Labor Organization or Organizations seeking
to represent [Subcontractor's] employees, if and as required by that Policy. [Subcontractor]
recognizes that, as required by that Policy, it must enter into a card check agreement with a Labor
Organization(s) as specified by that Policy before executing this [Subcontract], and that being party
to such a card check agreement(s) is a condition precedent of rights or obligations under this
[Subcontract]."
Notwithstanding the requirements provided in (a) - (d), any employer who has in good faith
fully complied with those requirements will be excused from further compliance as to a labor
organization which has taken economic action against that employer at that site in furtherance of a
campaign to organize that employer's employees at that site for collective bargaining. This clause
shall not be interpreted, however, to apply to economic action against an employer at other
locations where that employer does business, or at any location for purposes other than organizing
the employer's employees; nor shall economic action by one labor
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organization excuse an employer from the obligations of this Policy or a card check agreement as to
a different labor organization.
2.
Developers and Manager/Operators. Any developer or manager/operator of
a hotel or restaurant project must:
a.
To the extent it employs employees in a hotel or restaurant in a
hotel or restaurant project, abide by the requirements stated in Subsection (1);
b.
Include the provision specified in (1)(d) in any subcontract,
modified as necessary to accommodate the circumstances of that particular subcontract;
c.
Refrain from executing a subcontract by which an employer subject
to (1) is authorized or permitted to operate a hotel or restaurant in a hotel or restaurant project until
that employer has entered into a card check agreement with a labor organization, as required in (1);
d.
Notify local labor council(s) and/or federation(s) of any hotels(s) or
restaurant(s) and/or any employer(s) that will operate a hotel or restaurant in a hotel or restaurant
project within the Transbay Transit Center or Transit Tower which may be subject to the
requirements of (1), as soon as the developer or manager/operator identifies such hotel(s) or
restaurant(s) or employer(s), but in no event later than 21 days before requiring an employer to
sign a subcontract. This notification requirement applies only to hotels or restaurants or
employers that will operate in a Hotel or Restaurant Project.
e.
Inform any prospective subcontractor, that if the subcontractor acts as
an employer subject to the requirements of (1), it must enter into a card check agreement pursuant
to this Policy before it may execute the subcontract, and as a condition precedent to any rights or
obligations under such document;
f.
Take reasonable steps to enforce the terms of any subcontract
requiring compliance with this Policy.
3.

The TJPA.

a.
TJPA Contracts. This Policy shall be included and incorporated in
any contract entered into by the TJPA which contemplates the use or operation of a hotel or
restaurant in a hotel or restaurant project within the Transbay Transit Center or Transit Tower. Such
contract shall state that any developer or operator/manager of a hotel or restaurant project within
the Transbay Transit Center or Transit Tower, and any employer(s) operating in such hotel or
restaurant project, agree to comply with this Policy as essential consideration for the TJPA entering
into the contract, and that failure to comply with this policy shall constitute a material breach of the
contract.
b.
Executive Director Authority to Issue Implementation Guidelines. To
facilitate the requirements imposed by this Section, the TJPA may provide a model recommended
card check agreement that includes the mandatory terms identified in this Policy and which
provides the maximum protection against labor/management conflict arising out of an
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organizing drive, and make such model recommended agreement available to parties required to
enter into such agreement. The TJPA's Executive Director, or designee, may also prepare
guidelines establishing standards and procedures related to this Policy.
III. SCOPE AND EXEMPTIONS
A.
Scope. This Policy is not intended to favor any particular outcome in the
determination of employer preference regarding union representation, nor to skew the procedures
in such a determination to favor or hinder any party to such a determination. Likewise, this
Policy is not intended to enact or express any generally applicable policy regarding
labor/management relations, or to regulate those relations in any way. The requirements of this
Policy apply only to the procedures for determining employee preference regarding whether to
be represented by a labor organization for purposes of collective bargaining and/or by which labor
organization to be represented. Accordingly, this Policy does not apply to the process of
collective bargaining in the event a labor organization has been recognized as the bargaining
representative for employees of employers subject to this Policy. Moreover, nothing in the Policy
requires an employer or other entity subject to this Policy to recognize a particular labor
organization; nor does any provision of this Policy require that a collective bargaining agreement
be entered into with any labor organization, or that an employer submit to arbitration regarding
the terms of a collective bargaining agreement.
B.

Exemptions. The requirements of this Policy shall not apply to:

1.
Employers employing fewer than the equivalent of 50 full-time or parttime employees, provided that when a restaurant is located on the same premises as a hotel and
routinely provides food or beverage services to the hotel's guests, employees of the restaurant and
hotel shall be aggregated for purposes of determining the applicability of this ordinance;
2.
Any employer which is signatory to a valid and binding collective
bargaining agreement covering the terms and conditions of employment for its employees at that
hotel or restaurant project, or which has entered into a card check agreement with a labor
organization regarding such employees which agreement provides at least equal protection, as
determined by the Executive Director of the TJPA, from labor/management conflict as provided
by this Policy;
3.
Any hotel or restaurant project where the developer, manager/operator or
employer, is an agency of the federal government or a statewide agency or entity ("public
agency") and that public agency would prohibit application of this Policy; or
4.
Any hotel or restaurant project where the requirements of this Policy would
violate or be inconsistent with the terms or conditions of a grant, subvention or agreement with a
public agency related to such hotel or restaurant project, or any related rules or
regulations.
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EXHIBIT G
FORM OF COMMENCEMENT DATE CERTIFICATE

This Commencement Date Certificate is entered into as of __________, 20___ by and between
Transbay Joint Powers Authority, a joint exercise of powers agency duly created and existing under the
Joint Exercise of Powers Act of the State of California, California Government Code Sections 6500 et
seq. (“Landlord”), and __________________________, a ___________________________ (“Tenant”),
with reference to the following facts:
A.
Landlord and Tenant entered into that certain Retail Lease dated as of __________,
20___ for premises located in the center known as the Salesforce Transit Center in San Francisco,
California (the “Lease”);
B.
The parties now wish to confirm the Commencement Date and the Expiration Date (as
those terms are defined in the Lease).
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, Landlord and Tenant agree as follows:
1.

The Commencement Date of the Lease is __________, 20___.

2.

The Expiration Date of the Lease is __________, 20___.

3.
The Lease, as modified by this Commencement Date Agreement, is hereby ratified in all respects
and shall remain in full force and effect in accordance with its terms.
IN WITNESS WHEREOF, Landlord and Tenant have each executed this Commencement Date
Certificate as of the date first written above.
LANDLORD

TENANT

TRANSBAY JOINT POWERS AUTHORITY

____________________________________,
a ___________________________________

By:

By:

_____________________________

_____________________________

Name: _____________________________

Name: _____________________________

Its:

Its:

_____________________________
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EXHIBIT H
RADIUS
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EXHIBIT I
SIGNAGE LOCATIONS AND SPECIFICATIONS

I.

SIGNAGE LOCATIONS
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II.

SIGNAGE SPECIFICATIONS

[to be provided]
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EXHIBIT I
PRE-OPENING SITE
[to be attached]

SMRH:486597246.1

J-1

ADDENDUM TO SALESFORCE TRANSIT CENTER LEASE
OPTION TO EXTEND TERM
This Addendum to Salesforce Transit Center Lease (this “Addendum”) is made and entered into by
and between the Transbay Joint Powers Authority, a joint exercise of powers agency duly created and
existing under the Joint Exercise of Powers Act of the State of California, California Government Code
Sections 6500 et seq. (“Landlord”) and Transbay Fitness, Inc., a _______ corporation (“Tenant”), and is
dated as of the Lease Date set forth is the Basic Lease Information of the Salesforce Transit Center Lease
between Landlord and Tenant to which this Addendum is attached (the “Base Lease”). Capitalized terms
used herein and not otherwise defined shall have the meanings given those terms in the Base Lease. As used
in this Addendum, the term “Lease” means the Base Lease as modified by this Addendum.
Tenant is given the option to extend the Term of the Lease (each an “Extension Option”) for
three (3) additional consecutive periods of five (5) years each (each an “Option Term”) following
expiration of the initial term stated in the Basic Lease Information (the “Initial Term”) or the
immediately preceding Option Term, as applicable, by giving written notice of exercise of such Extension
Option (each an “Option Notice”) to Landlord not less than eighteen (18) but not more than twenty-four
(24) months before the expiration of the Initial Term or immediately preceding Option Term, as
applicable. The Extension Options under this Addendum are personal to the original Tenant named
herein and may be exercised only by the original Tenant named herein while occupying the Premises
without the intent to thereafter effect a Transfer and may not be exercised or assigned, voluntarily or
involuntarily, to any person or entity; provided, however, Tenant may assign all of the then-remaining
Extension Options under this Addendum to (i) an Exempt Affiliate in connection with an Exempt
Affiliate Transfer and (ii) an Affiliate in connection with an assignment of all of Tenant’s right, title and
interest in the Lease to such Affiliate pursuant to a Non-Exempt Affiliate Transfer approved by Landlord
in accordance with Section 17(h) of the Lease. Notwithstanding the foregoing, if Tenant is in default
under the Lease either on the date of giving an Option Notice or on the date the applicable Option Term is
to commence, then, at Landlord’s option, Tenant shall have no right to extend the Term and the Lease
shall expire at the end of the Initial Term or, in the case of Tenant’s exercise of its Extension Option with
respect to (a) the second Option Term, the first Option Term or (b) the third Option Term, the second
Option Term.
Tenant shall have no right to extend the Term of the Lease with respect to less than all of the
Premises; provided, however, in connection with Tenant’s exercise of an Extension Option, Tenant shall
have the right to elect to have the Lease terminate with respect the portion of the Premises identified as
Space Number 208 in the location generally depicted on the Site Plan attached to the Lease as Exhibit A
and consisting of approximately 7,909 useable square feet (the “Option Reduction Space”) effective as
of the last day of the Initial Term, in the case of Tenant’s exercise of its first Extension Option, or the last
day of the immediately preceding Option Term, in the case of Tenant’s exercise of any subsequent
Extension Option (an “Option Reduction Election”). Tenant shall make its Option Reduction Election,
if at all, in the Option Notice delivered by Tenant for the applicable Option Term. If Tenant makes an
Option Reduction Election in accordance with this paragraph, the Lease shall terminate with respect the
Option Reduction Space effective as of the last day of the Initial Term, in the event Tenant makes an
Option Reduction Election in connection with its exercise of the first Extension Option, or the last day of
the immediately preceding Option Term, in the event Tenant makes an Option Reduction Election in
connection with its exercise of any subsequent Extension Option. Additionally, if Tenant makes an
Option Reduction Election in connection with Tenant’s exercise of an Extension Option in accordance
with this paragraph and the Lease terminates with respect to the Option Reduction Space, Tenant shall
have no further right or option to lease the Option Reduction Space following such termination and
neither the then applicable Extension Option or any subsequent Extension Options shall apply to such
Option Reduction Space.
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The Base Rent for each Option Term shall be as follows:

Option Term
First Option Term
Second Option Term
Third Option Term

Annual Rate per Useable
Square Foot
$42.00
$44.00
$49.28

Monthly Installment of
Base Rent
$120,778.00
$126,529.34
$141,712.86

Annual Base Rent
$1,449,336.00
$1,518,352.00
$1,700,554.24

Notwithstanding the foregoing:
(i)
If Tenant makes an Option Reduction Election in connection with Tenant’s exercise
of its first Extension Option, the Base Rent for each Option Term shall be as follows:

Option Term
First Option Term
Second Option Term
Third Option Term

Annual Rate per Useable
Square Foot
$42.00
$44.00
$49.28

Monthly Installment of
Base Rent
$93,095.60
$97,529.67
$109,233.23

Annual Base Rent
$1,117,158.00
$1,170,356.00
$1,310,798.72

(ii)
If Tenant does not make an Option Reduction Election in connection with Tenant’s
exercise of its first Extension Option but makes an Option Reduction Election in connection with Tenant’s
exercise of its second Extension Option, the Base Rent for the second and third Option Terms shall be as
follows:

Option Term
Second Option Term
Third Option Term

Annual Rate per Useable
Square Foot
$44.00
$49.28

Monthly Installment of
Base Rent
$97,529.67
$109,233.23

Annual Base Rent
$1,170,356.00
$1,310,798.72

(iii)
If Tenant does not make an Option Reduction Election in connection with Tenant’s
exercise of its first or second Extension Option but makes an Option Reduction Election in connection with
Tenant’s exercise of its third Extension Option, the Base Rent for the third Option Term shall be as follows:

Option Term
Third Option Term
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Annual Rate per Useable
Square Foot
$49.28

Monthly Installment of
Base Rent
$109,233.23

Annual Base Rent
$1,310,798.72

