
STAFF REPORT FOR CALENDAR ITEM NO.:  8.2  
FOR THE MEETING OF:  November 9, 2017 
 

TRANSBAY JOINT POWERS AUTHORITY 
 
BRIEF DESCRIPTION: 
 
Consideration of a Resolution authorizing the Executive Director to execute an Agreement for a 
Temporary License for Construction (“License”) and Agreement for an Air Rights Easement 
(“Easement”) with 235 Property Co. LLC (“Birmingham”) for Birmingham’s payment to the 
TJPA of: (1) monthly rent of $9,703.12 for a temporary construction license to use a 25-foot 
portion of TJPA’s property known as Parcel H, the future Under Ramp Park, for construction 
staging for the installation of a new façade on an existing building at 235 Second; and (2) 
$58,684.50 for a permanent air rights easement over Parcel H for the new façade and existing 
encroachment of the curtainwall.  
 
SUMMARY: 
 
Birmingham has agreed to pay the TJPA: (1) a deposit ($9,703.12) together with rent through the 
end of November ($4,851.56) and for the month of December, 2017 ($9,703.12), for a total of 
$24,257.80, and thereafter, starting on January 1, 2018, monthly rent ($9,703.12), for a 
temporary license to use a 25-foot portion of Parcel H to install a new façade on a seven-story 
existing building at 235 Second, formerly known as the C-Net Building; and (2) $58,684.50 for a 
permanent easement to use the air space above Parcel H for the new façade, which will encroach 
into that air space, as well as an existing encroachment of the curtainwall.  The License is for 
construction staging associated with the installation of the new façade, including use of a scissor 
lift, generator, portable toilets, an existing swing stage, and other materials. The Easement is for 
the existing encroachment of the curtainwall, which extends approximately 4 inches into Parcel 
H air space, and the new façade, which will consist of: waterproof coating that will extend 0.42 
feet into Parcel H air space; a third-floor decorative belt cornice that will extend 0.75 feet into 
Parcel H air space; and a roof cornice that will extend 1.26 feet into Parcel H air space.   
 
The TJPA’s Bus Ramp now crosses the air space of Parcel H.  The long-term use of Parcel H is 
for Under Ramp Park.  The License and Easement will not interfere with the TJPA’s use of 
Parcel H for Bus Ramp operation and maintenance, or for Under Ramp Park.  Because 
installation of the new façade is expected to be completed by March 15, 2018, the License will 
not interfere with full Bus Ramp operations, which are expected to commence after that date.  
Although installation may require use of a swing stage, it will not touch or otherwise interfere 
with the Bus Ramp, and will not affect use of the Bus Ramp.  Because Under Ramp Park is not 
planned for development until after Birmingham has completed installation of the façade, the 
License will not interfere with the construction and use of Under Ramp Park.  The Easement will 
extend only a short distance into the air space above Under Ramp Park and therefore will not 
interfere with the operation of the Bus Ramp or the public’s use of the Park.   
 
Birmingham has agreed to pay an additional amount to reimburse the TJPA for its attorneys’ fees 
to draft and negotiate the License and Easement. Birmingham has already paid a portion of the 



TJPA’s attorneys’ fees.  The final payment from Birmingham will be made in November 2017 at 
the time the Easement Agreement is recorded.  Birmingham has also agreed to pay the TJPA’s 
attorneys’ fees, up to $5,000: (1) to obtain a McEnerney Judgment to establish the TJPA’s title to 
the area within Parcel H known as “Oscar Alley,” which is adjacent to 235 Second; and (2) to 
seek an amendment of City and County of San Francisco Ordinance 43-11 to delete the Oscar 
Alley area from the list of alleged public right-of-ways below and/or above certain streets to be 
vacated.  Birmingham has further agreed to release the TJPA from liability for any third-party 
claims to title to or interest in the Oscar Alley area.  Finally, Birmingham has agreed to release 
the TJPA from any claims related to Caltrans’ exercise of its power of termination provided in 
the Cooperative Agreement. 
 
DISCUSSION: 
 
Birmingham’s existing building at 235 Second, on the block bounded by Tehama, Clementina, 
Second, and First Streets, already has a curtainwall that encroaches approximately 4 inches into 
Parcel H air space. Birmingham wishes to install a new façade and cornice on the building. The 
new façade will consistent of a waterproof coating, a third-floor decorative belt, and a roof 
cornice.   
 
The TJPA’s Parcel H, a former State-owned parcel, is generally a long, narrow parcel 
approximately 80 feet wide, situated between 41 Tehama on the northeast and Clementina Street 
on the southeast.  Most of the eastern part of Parcel H is under the Fremont Street off-ramp from 
I-80 under an easement reserved to Caltrans when it conveyed Parcel H to the TJPA.  The 
southwestern part of Parcel H is under the recently constructed Bus Ramp, which is adjacent to 
235 Second.  The TJPA has previously used Parcel H for construction staging for the Bus Ramp.  
Parcel H is planned for development of Under Ramp Park. 
   
The License 
 
The License allows Birmingham to use a 25-foot portion of Parcel H for construction staging 
associated with the installation of the new façade on the building at 235 Second.  Installation of 
the new façade is expected to start on November 15, 2017, and to be completed by March 15, 
2018, before the Bus Ramp operations commence and before TJPA commences development of 
Under Ramp Park on Parcel H.  Installation of the new façade will require placement and use of 
a scissor lift, generator, portable toilets, and other materials on Parcel H.   
 
Birmingham will not install any scaffolding on Parcel H.  Birmingham may use an existing 
swing stage using existing davit arms on the roof of the building on 235 Second. Birmingham, 
however, will be prohibited from accessing or otherwise coming into contact with the Bus Ramp, 
and will not allow the swing stage or its cables and other mechanisms to interfere with the Bus 
Ramp.  Specifically, Birmingham will not attempt to let the swing stage pass between the 
building and the Bus Ramp, because there is insufficient clearance, and will instead disassemble 
and reassemble the swing stage below the Bus Ramp if needed.  In addition, Birmingham is 
required to provide notice to the TJPA in advance of any use of the swing stage, either above or 
below the Bus Ramp, so that the TJPA may limit access to nearby portions of the Bus Ramp to 
ensure safety on the Bus Ramp.  The License provides that Birmingham will indemnify the TJPA 



for any third-party claims arising from Birmingham’s use of Parcel H and maintain liability 
insurance naming the TJPA as an additional insured.  
 
The Easement 
 
Birmingham’s building at 235 Second has an existing curtainwall that encroaches approximately 
4 inches in the air space above Parcel H. The elements of the new façade, including the new 
waterproof coating, the third-floor belt cornice, and the rooftop cornice, will also encroach in the 
air space above Parcel H.  The encroachments are short, extending only 0.42 feet, 0.75 feet, and 
1.26 feet, respectively, into the air space, and therefore will not interfere with the operation of the 
Bus Ramp or the public’s use of the Under Ramp Park.  The Easement provides that 
Birmingham will indemnify the TJPA for any third-party claims arising from Birmingham’s use 
of the Easement and maintain liability insurance covering the TJPA naming the TJPA as an 
additional insured with a limit of no less than $5 million, escalated by the change in Consumer 
Price Index every five years.   
 
Appraisal 
 
The rent for the License and the value of the Easement were based on an appraisal recently 
competed for expected easements for a separate property, 555 Howard, by an MAI appraiser, 
Chris Carneghi.  Mr. Carneghi has more than 35 years experience appraising real estate in San 
Francisco.  He has appraised more than 25 parcels for acquisition by the TJPA for the Transbay 
Project and is a reputable appraiser.  Mr. Carneghi has performed numerous temporary 
construction and permanent easement appraisals.  Birmingham agreed to accept Mr. Carneghi’s 
555 Howard easement appraisal in order to value the rent for the License and Easement for 235 
Second, which is similarly situated.  
 
In his 555 Howard appraisal, Mr. Carneghi valued the easements at $300 per square foot. The 
annual rent for the License was valued at 10% of that value ($30) multiplied by the square 
footage of the License area (3,881.25 sq. ft.).  The monthly rent was derived by dividing that 
figure by 12 ($9,703.12 per month). The Easement area was determined based on the largest 
encroachment (the roof cornice, 1.26 feet) and is 195.615 sq. ft. Relying on Mr. Carneghi’s $300 
per square foot appraisal, the Easement was valued at $58,684.50.  
 
Oscar Alley Area  
 
Over the course of negotiating the License and Easement agreements, it emerged that a 10-foot 
wide portion of Parcel H adjacent to 235 Second had been designated on several property records 
as “Oscar Alley,” and that title to that area had not been settled under the McEnerney Act, which 
provides a procedure for quieting title to property in San Francisco, the property records for 
which were destroyed in the earthquake and fire of 1906.  The TJPA’s counsel believes that the 
TJPA has title to the Oscar Alley area and plans to file a McEnerney action to establish that title.  
In addition, the TJPA’s counsel will seek an amendment of City and County of San Francisco 
Ordinance 43-11 to delete the Oscar Alley area from the list of alleged public right-of-ways 
below and/or above certain streets to be vacated, on the grounds that the Oscar Alley area is not a 
public right-of-way and the City does not own title to that area.  Birmingham has agreed to pay 



attorneys’ fees for these measures, up to $5,000.  In addition, Birmingham has released the TJPA 
from any third-party claims to title to the Oscar Alley area.  
 
Caltrans’ Power of Termination 
 
Under the Cooperative Agreement between the TJPA, the City and County of San Francisco, and 
the California Department of Transportation (“Caltrans”), Caltrans has a power of termination 
for Parcel H, which it must relinquish when operation of the Bus Ramp commences.  
Birmingham’s installation of the new façade will occur before Caltrans relinquishes this power 
of termination.  Although the TJPA does not expect Caltrans to exercise its power of termination, 
Birmingham has agreed to release TJPA from any claims arising in connection with Caltrans’ 
exercise of its power of termination.  
 
 
RECOMMENDATION: 
 
The TJPA Executive Director and legal counsel have engaged in extensive negotiations with 
Birmingham to arrive at favorable terms for the Agreement of a Temporary License for 
Construction and Agreement for an Air Rights Easement.  The Staff requests that the Board 
authorize the Executive Director to sign the Agreements and record the Agreement for Air 
Rights Easement following Birmingham’s payment of all sums due at close of escrow under the 
Agreements. 

 
ENCLOSURES: 

 
1.  Agreement for Temporary License for Construction  
2.  Agreement for Air Rights Easement 
3.  Resolution 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 



TRANSBAY JOINT POWERS AUTHORITY 
BOARD OF DIRECTORS 

 
Resolution No. _____________ 

 
 WHEREAS, The TJPA’s Bus Ramp crosses the air space above Parcel H, a former State-
owned property; and 
 

WHEREAS, Parcel H has not been required for construction of the Transbay Program 
since the completion of the Bus Ramp in late 2016; and 
 
 WHEREAS, The future use of Parcel H will be for Under Ramp Park; and  
 

WHEREAS, 235 Property Co. LLC (“Birmingham”) wishes to install a new façade over 
the exterior surface of Birmingham’s existing building on 235 Second, consisting of waterproof 
coating, a third-floor decorative belt cornice, and a roof cornice, adjacent to Parcel H, such that 
the new façade will encroach on Parcel H; and 

 
WHEREAS, The existing building on 235 Second already has a curtainwall that 

encroaches approximately 4 inches on Parcel H; and 
 
WHEREAS, Birmingham has requested that the TJPA execute a temporary license for 

Birmingham’s use of a 25-foot portion of Parcel H adjacent to 235 Second for construction 
staging for installation of the new façade (“License”) and convey a permanent easement for 
Birmingham’s use of the air space above Parcel H for the new façade and existing curtainwall 
encroachment (“Easement”); and 
 

WHEREAS, The License and Easement will not interfere with the TJPA’s use of Parcel 
H for Bus Ramp operation and maintenance, or the TJPA’s use of Under Ramp Park; and  
 

WHEREAS, The rent for the License shall be $9,703.12 per month and the fair market 
value of the Easement is $58,684.50; and 

 
WHEREAS, As a condition of the TJPA’s granting the License and Easement, 

Birmingham will: (a) pay the TJPA a deposit ($9,703.12) together with rent through the end of 
November ($4,851.56) and for the month of December, 2017 ($9,703.12), for a total of 
$24,257.80, and thereafter, starting on January 1, 2018, monthly rent ($9,703.12); (b) pay the 
TJPA $58,684.50 to purchase the Easement; (c) pay the TJPA for the TJPA’s costs for attorneys 
to draft and negotiate the Agreement Re Temporary License for Construction and Agreement for 
Air Rights Easement (together, “Agreements”); (d) implement safety measures when using the 
License; (e) waive inverse condemnation claims against the TJPA for the TJPA’s use of the Bus 
Ramp and Under Ramp Park; (f) indemnify the TJPA for third-party claims arising from 
Birmingham’s use of the License and Easement; and (g) maintain liability insurance naming the 
TJPA as an additional insured with a limit of no less than $5 million, escalated by the change in 
Consumer Price Index every five years; and  

 



WHEREAS, As a further condition of the TJPA’s granting the License and Easement, 
Birmingham agrees: (1) to release the TJPA from any liability for any third-party claims related 
to title to the area of Parcel H known as “Oscar Alley,” adjacent to 235 Second; and (2) to pay 
the TJPA’s attorneys’ fees, up to $5,000, (a) to obtain a McEnerney Judgment to establish the 
TJPA’s title to the Oscar Alley area and (b) to seek an amendment of City and County of San 
Francisco Ordinance 43-11 to delete the Oscar Alley area from the list of alleged public right-of-
ways below and/or above certain streets to be vacated; and 

 
WHEREAS, As a further condition of the TJPA’s granting the License and Easement, 

Birmingham agrees to release the TJPA from any claims related to California Department of 
Transportation’s (“Caltrans”) exercise its power of termination provided in the Cooperative 
Agreement between TJPA, the City and County of San Francisco, and Caltrans; now, therefore, 
be it 

 
 RESOLVED, That the TJPA Board authorizes the Executive Director to execute the 
Agreements and take any reasonable steps necessary to implement and comply with the 
Agreements.   
 
 
I hereby certify that the foregoing resolution was adopted by the Transbay Joint Powers 
Authority Board of Directors at its meeting of November 9, 2017. 
  

                       
    ____________________________________ 

         Secretary, Transbay Joint Powers Authority 
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